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Petition: Immigrant Petition for Alien Worker as a Membcr of tile Professions IIoldiag an Advanced Degree or an 
Alien of Exceptional Ability Pursuant to Section 203(6)(2) of the Immigration and Kationaiify Act, 8 
U.S.C. 1153(b)(2) 

IN BEHALF OF PETITIONER: 

INSTRUCTIONS: 
This is the decision in your case. A11 documents have bee11 retinrued to the office that originally decided your case. 
Any tiirtiler inquiry mmst be made to Ql&t office. 

If  you beIreve the law was i~appropriately applied or the aalaiysis used in reaching ttae decision was incoa?sisrent with 
the ~ntormation provided or with precedent decisinrrs, you may file a rnoainn to reconsider. Such a motion mast state 
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion ro reconsider must 
be filed within 30 days of the decision ehar the motion seeks to reconcider, as required under 8 C.F.R. 103.5(s)(l)(ij. 

I i  you have new or additionar information that you wish to have considered, you may kife a motion to reopen. SucIz a 
motion tnuct cure the new fact3 to be proved at the reopened proceedittg arm$ be supported by altidavits or orhcr 
documentary cvidcncc. Any modan to reopen muse bc died wikElill 30 days of the decision that the motion seeks to 
reopen. except that failure to file before this p ~ r i o d  expires may hc excused in the dlucrerion of the Service where it rs 
demonstrated rhae rhe delay was reasonable and beynrld the controI of the appiicant or petitioner. u. 
Any motion must be filed with the a f t k e  h a t  originafly decided your case aiotag with a fee of $110 as required under 
8 C.F.R. tO3.7. 

FOR 7'HE ASSOCHA'TE COMMISSIONER, 
EXA.MINATIONS 

'&&nrnrsriai:vc Appeals Office 
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- DISCMSSPOR: The employment-based L m m i g - r a n t  visa peti"' Lrcs, was 
denied bv the Director, Vermont Service Center, and is now before 
the Associate CommLssioner for Exanfnations on appeal. The appeal 
will be sustained and t h e  petition will be approved, 

The petitioner seeks classification pursuant to section 2 0 3 ( b )  ( 2 )  
of the Immigration and Natio9aLity Act (the Act), 8 U.S.C, 
1153 (b) (2) , as an alien of exceptional ability. The petitioner 
seeks ev.ployment as a research associate st Kegeneron 
Pharmaceuticals, Inc. The petitioner asserrs thzt an exemption 
from the requirement of a job offer, and thus of a labor 
cereification, is in the national interest of the UnLted States. 
The director found that the petitioner qualifies for classification 
as a member of rhe professions holding an advanced degree but that 
the petitioner ha.d not established. zha t  an exemption from the 
requirement of a job offer wouid be in the national interest of the 
United States. 

Section 233{b) of the Act states in pertinent part that: 

(2) Aliens Who Are Menbers of the Professions Holding Advanced 
Degrees or Aliens of Excepeional Ability. - -  

(A) En Ge~erai. - -  Visas sb t ; l l  be made available a . - to 
qualified iKmigrants who are members of the professions 
holding advanced degrees or their equivalent or who becatise of 
their exceptional abllLty in  he sciences, arts, or business, 
w i l l .  substantially benefic prospectively the nat iu i la l  economy, 
cuit~ral or educational interests, or welfare of  he Uni~ed 
States, and whose services in the sciences, arts, professio~s, 
or business are sought by an employer in the United Stares. 

(B) Waiver cf Job Offer. - -  The Attorney General may, when he 
deems it to be in the cattonal i n t e r e s t ,  waive the requirenecz 
of subparagraph (A} that an alien's services in the sciences, 
arts, professions, cr business be scught by an employer in ?he 
United States. 

The petitioner holds an F.S. deg~ee in Eiocherndstry from the Ohio 
State University. The petitioner's occupation falls within the 
pertinent regulatory definition of a profession, The petitioner 
thus qualifies as a member of the professions holding an advanced 
degree. The petitioner claims eligibility as an alien of 
exceptional ability. Because she qualifies as an advanced-degree 
professional, however, an additional finding of exceptional ability 
woxld be of no further benefit to the petitioner, The sole Issue 
in contcenzion is whether the petitioner has established t h a z  a 
waiver of the job offer requirexent, and thus a labor 
certification, is in the national interest. 

Neither the statute nor Service regulations defixe t h e  term 
"natio~al i f i t e r e s t ,  ' 9 A d d i t 2 o n a l l y t  Co~gress did not provide a 
specific definition of "in the national interest." The C o ~ . m i t t e e  
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on the Judiciary rr.elrely noted i n  s t s  report LO the Senate t h a t  the 
committee had '"focused on national iraterest  by incxeasing the 
ntrmiser and proportion of visas for immigrants who would benefit tke 
united Stares econcmicaliy and o~herwlse. , "  S.  Rep. No. 55, 
10Zst Cong., ISE Sess., 11 (1989) . 

Supplementary information to Service regulations implementing the 
Im?iaraticn - Act of 1490 (IMYACT), published at 56 Fed, Reg. 60897, 
60900 (November 29, 1991), states: 

The Service believes ir; appropria~e LC lezave rhe applicatfo~ or' 
this test as flexible as possible, although clearly an alien 
seeking to meet the [national in~erest] standard rnl;st make a 
showing significantly above t h a t  necessary t o  prove the 
g"prospective national b e n e f i t i r  [required of aliens seeking to 
qualify as "exceptional. " 1  The burden w i l l  rest with t h e  alLen 
to es~ablish that exemption from, or waiver of, ehe job offer 

( 7 - wrl- be in che national icterest. Each case is to be judged on 
its own merits. 

Wz'rter O F  Kew Y ~ r k  Staze Degt. of Transportation, 1 .D. 3 3 5 3  (Acting 
~ssoc. Comrn. f o r  Programs, A~gust 7, 1998), has set forth several 
factors which MUSE be considered when evaluating a request for a 
national interest waiver. First, it must be shown that the alien 
seeks enplayrnent in an area of substantial intrinsic merit. Next, 
it must be shown that the proposed benefit will be national in 
scope. Finslly, the petitioner seeking the waiver musc establish 
that t h e  alien will serve the nationai i n t e r e s t  t o  a substantially 
greater degree than would an available C . S .  worker having the same 
ninimam qualifications. 

It must be n o t e d  t h a t ,  while the national interest waiver hinges on 
prospective national benefi~, it clearly must be established that 
the alien's past record justifies projectao-s of future benefit to 
 be natronal inceresz. The petitioner" s s b j e c t i v e  assurance t h a t  
zhe alien wrll, in the f u t u r e ,  serve the national interest cannot 
saffice to establish prospective naticnai benefit, The inclusion 
of the Lerm pTprospectivetf is used here LO r e a ~ i r e  furure - - 

contributions by the alien, rather than tc facilitate the entry of 
an aliec with no demonstrable p r i m  achieveme~ts, an6 whose benefic 
to the national interest would thus be entirely speculative. 

Counsel credits the petitioner with "significant discoveries and 
accomplishments, which had shed new light on poss ib le  new and 
better treatments for diabetes and associated illne~ses.~ Counsel 
asserts that the petitioner's "acco~,.lli-,lishments were recognized 

. . ail over t h e  

Pharmaceutical research against diabetes i s  of obvious intrinsic 
rr.erit and national scope. At issue is whether this petitioner's 
coctributio~s to such research reach a level that distinguishes her 
from others In the field to an extent that justifies a waiver of 
the job off ev requizen-~ent. 



Counsel asserts that the petitioner's work at Regeneron rihas in 
fact changed the manner in which the scientific comrunity 
approaches the study of diabetes," and that the peeitioner is one 
of those rare researchers who has ICbeen able t o  refocus t h e  entire 
research community based upon their findings . If t r ~ e ,  these 
s ~ a t e m e n t a  wculd provide s t rong  support for the waiver request. Of 
ecurse, if t k e  pe~itLoner t r u l y  has had an irpact on "the entire 
researck conauni tyu  @ % a l l  over the world," then evidence of this 
i~pact should be readily available outside of the instizutions 
where she has worked or studied. The assertions of coiiaborators 
2nd. meskturs, while vaL~r ;b le  in their place, cannot constitute 
first-hand evidence of the petitioner's influence on those who are 
not her collaborators and mentors. Widesgread irifluesice cn the 
field can best be demonstrated by persilasiveLJ in depend en^ evidence, 
such as heavy cLta t ion  of t he  p e t i t i o n e r ' s  pubhished works; 
statements  fro^ established researchers at a variety of 
institutions; and official endorsements of t he  peeitionerrs work by 
top officials of recognized national organizations. 

Along with d o c u ~ . e n t a t i o n  pertaining t o  Regeneron, the peeitioner 
submits several witness letters, Dr. Stanley J. Weigand, d i r e c t o r  
of Neural arid Zndocri~e Biology at Regeneran. Pharmaceuticals, I n c . ,  
states that t h e  petitioner "has a l r e a d y  made several significant 
c o n ~ r i b ; r t i o n s  to cur research progra.ns, particlxlarly in her studies 
of diabetes." Dr, weigand continues: 

[The petittcnerl, as chief contributor, and her colleagues 
dernons';~ated t h a ~  Brain Derived Neurotrophic Factor (BDNF) 
Improves blooa glucose control in obese diabetic mice, ard 
discovered several, apparently novel mechanisms through which 
E3NF rnighe act ~o achieve this result. These firidings have 
opened ar. e~rirely r iew approach to u~derstanding and treatment 
of diabetes. [The petitioner] and her colleagues are presextly 
engage& in an intensive effort to unders tand t h e  c a s e s  of 
diabetes as we13 as the mechanisms by which B3XF 2nd cthelr 
naturally occzrring neurotrophic factors act to reverse  
i~pairments in glucose and insulin homecscasfs as well ss fat 
and carbohydrate metabolism which characterize this disease. 

Vivfen Wong, staff scientist at Regenerun, states: 

O u r  research  has found that administraticn of the neurotro~hic 
L 

factors Bra in  Derived Neuror,rophic E a c ~ o r  (9DNF) or AXOKINE 
normalized glucose metabolism and insulin sensi~ivfty In 
diabekic aninals; thus, a-rresring the progressiora of- the 
disease. 

Dr. Wong states, with little elaboration, t h a t  the petitioner is a 
critical participant in ongoing s~udies of BDNF and Axokine, 

Dr. Easam Ab-2-Sor;d, a staff scien~isf;. at the Clevelan6 Clinic 
Foucdatioc where the petitioner worked as a research asscc~ -a te  in 
1996 axd 1997, s t a t e s :  
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[The petitioner] made major contributions toward understanding 
the Structure-Function relationship in Domain I of Elongation 
Factor G (EF-G) which Is an importank translationzl factor in 
protein; synthesis. bSlhe has n.ade excellent progress in 
answering fundamental questions on the struct~re-function 
relationships of citric oxide synthase (NOS). This enzyme 
plays [a] critical role in the nervous system, cardiovascular 
diseases, and cancer srowtb. [The petitioner] has 
characterized the active site of nitric oxide synthase . . . 
[and] deve lc2~d  the optimal purification condition f o r  =he 
endothelial nltric oxide synthase . . by using ion-exchange 
column. This is a novel method for simplified eNOS 
purification. . . [The petiticnertsj enthusiastic work hss 
led to elucidate a comprehensive kinetic model for the 
functional enzyme and possible development of highly selective 
inhibitors that may help many diseases in USA. 

Most of the wi~~esses are associated with Regeneron or is thes 
entities where the pet t t ic lner  has worked or studied. The most 
independenz witriess agpears to be Dr. C. Yan Cheng, senior 
scientist at " L h e  Population Council Center f o r  Biomedical Researchrl, 
who began to follow the petiklonerrs research after encountering 
her woxk at a 1998 professional conference. Dr. Cheng states: 

The area of research [the petitioner] has focused upon is the 
mechanism of Axokine and BDNF lowering blood glucose level in 
diabetic mice mcdel. . . . The research res~lts have ~ a d e  a 
successf~l progress in the project. . Her recent  analysls 
has shown that Axokine ~Lgnificalatly stimulates the STAT3 
phosphorylation is liver [sic] and f a ~  in diabecic mice. Under 
the direction of her discovery, I believe that the paehway of 
activation and signaling of bckine and EgNF in diabetic 
animai[sl will be completed in rhe  near future, As the initial 
clinical t r i a l  has planned for Axokire, there will be a new 
world for the treatment of diabetes and its complicatiocs. 

The director req~estea further evidence that the petitioner has vet 
the guidelines published In Matter of New York Stace Dept, of 
Frans~ortatioc. The director acknowledged the intrinsac v e r l t  and 
national scope of the petitioner" occupation, but noted zkat while 
some witnesses state that the petitioner has airea&y made 
significant contribuzions, others appear to state o r l y   hat the 
petitioner may prove capable of such contributfons in ~ k e  fut~re. 
In response, the petitioner has submitted f~rther reference 
letters, 

Dr. LLn Wang, a research assistant professor at Yale Uciverslty, 
states: 

I have no izstitutional relationship with [ the  petitkocer] and 
our  personal relationship is rather limited. However, r1y 
knowledge of [the petitfoner'sj work has come £-om our 
professionzl. interaction at ccnferences and my subsequezt 
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followinq-up of her research. What impressed me most about 
[the -petrtisraer] and easily separated l?er from others in her 
field, is her solid scientific background asld her highly 
interesting work at Regeneron. . a 

Regeneron Pharmaceuticals is currently conducting a clinical 
trial of AXOKINE for the treatment of type 11 diabetes in obese 
patients, The interim data for t h e  M O K I N E  phase 1 study 
de~,onstrated that AXOKINE is well tolerated at Low doses. In 
this double-blind safety study, the created patients lost 
weight and had decreased blood glucose. 

[The pecitioner'sl research directly focxses on eEricida@ing the 
mechanism of the @reat~"er?t. . [HI er sr;per;S experimental 
skills have made research breakthroughs possible. [The 
petikionerj has idectified a series of protein transduction 
pathways and gerae ex@ressiora targets of AXOKINE 2nd EDNF. - + . 
This work represents najor progress in the understan~ing of the 
iglechanism of Type II diabetes ard wrll have a laskiing Impact in 
  his f r e b d .  

Other witnesses, scme with no demonstrated connec50n LO  he 
petitioner, asser"chat  the perittoner is a key researcher in 
Regeneron's stdies of h a k i n e  and BCNF. D Y .  Mark Sleeman oE 
Regeneron asserts that labor cereification is inappropriate becarrse 
the petit%onerfs talents and achievements far exceed the r . i c i r n u ~  
requirements far the posieion sought, and research would beneEit 
far more from the p e t i t i o r i e r ' s  continued work than frcrr! the efforts 
of a mfnlmally qualified replacexent. 

The director dftnied the petitio~, statiq that the levels of praise 
expressed in the witness letters cover a ['wide range1$ aad t h x s  
demonstrate a lack of consensus. The director added tha& "'a team 
of bright and well-educated scientists . . . are bound to [prodace] 
successes 3f one degree or another. Kowever, we do not feel that 
every step forward in medical research warrants the granting of a 
national interest waiver." 

On appeal, counsel asserts that the director misinterpreted r h e  
witness l e t t e r s ,  and seleckively quoted them to exagcgelrate the 
appearance of disagreement regarding the significance of the 
petiticner" work. C a i r ~ s e l  maintains tha-t, whez viewed in context, 
the letters show unanimous and e~~phatic slipport for ehe irnportarzce 
of the pecitionerys work and the significance of her in i i iv idua l  
cantrtbution. 

The petition@r s-~bmits another le~ter on appeal. Dr. Mingzhong 
Zhu, whose only connection with the petitioner appears tc be an 
encounter ac a professior_al meeting, echoes previous a s s e v t i o r , ~  
that the petiticner ':is cne of the main investigators in research 
of BDNF and Ax~kine.~' Dr. Zhc s taces :  




