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DISCUSETON: The employment-baged immigrant viga petition was
denied by the Director, Texas Service Center. The Agsociate
Commigsioner for Examinations remanded the matter Lo the director,
pursuant to newly-igsued regulations. t the petitioner’s reguest,
the director has returned the appeal to the Agsociate Commissiocner
for adjudication. The petition will again be remanded for further
action and consideration.

The petitioner geeks classification pursuant to section 203 (b} (2)
of the Immigraticn and Nationality Act (the Act), 8 U.S8.C.
1i53(b) (2), as a member of the professions holding an advanced
degree. The petitioner states that he seeks employment as a
primary care physician with Knox County Health Providers. The
petiticner asserts that an exemption from the reguirement of a job
offer, and thus of a labor certification, is in the national
interegt of the United States becauge the petitioner will practice
medicine in & degignatad health care profesgsional shortage area.
The director found that the petitioner gualifies for classification
as a membear of the professions holding an advanced degree, but that
the petitioner had not established that an exemption from the
requirement of a job offer would be in the naticnal interest of the
United States.

The petition in this caze was filed on March 4, 1989, The
petitionaer filed an appeal on September 10, 1889, which was still
pending ag of November 12, 1899, Purguant to the interim
regulation at 8 C.F.R. 204.12{(d) (2), the Administrative Appeals
Qffice ("AADOV"), acting on behalf of the Asscciate Commissioner,
ramanded the matter to the director for consideration under the
newly-enacted gsection 203 (k) (2) (B) (ii1) of the Act.

The director subseguently informed the petiticner of the new
documentary requirements sget forth at 8 C.F.R. 204.12(c). The
petitioner hag submitted the reguested documentaticn, but in the
cover letter accompanying this documentation, counsel states "this
application was filed under Matter o¢f NYSDOT. . . . The
adjudication of the application should also be under NYSDOT.*®

Counsel refers to Matter of New York State Dept. of Trangportation,
I.D. 3363 (Acting Agsoc. Comm. for Programs, August 7, 1998) .,
While Matter of New York State Dept. of Trangportation still
applies Lo wost national interest walver petitions, some of its
provigions have been superseded by the subsequently-enacted gection
203 () (2) (B} (ii) of the Act, and the pertinent regulations at 48
C.F.R. 204.12.

Becauge counsel’s comments appeared to guggest that the petitioner
did mnot wish to bke considered under the new statutory and
regulatory provisions, the director contacted the petitioner,
instructing him te "clarify if the petitioner would like the case
adiudicated under NYSDOT or under the new regulations.® The



director atated "it has been determined that the case is approvable
under the new regulations,” and that the previous denial of the
petition "ig not likely to be overturned by AAC since the orliginal
petition 1g baged on a ghortage and Lhere are new regulations which
gpaecifically address this lgsue.t In respoense, counsel has
requested that the director “return this application to the AAC for
a decision, on the meritg of the application for a national
interegt waiver under Matter of NVYEDOT.®

The director has cited no authority by which the petitioner may
choose if he "would like the case adjudicated under NYSDOTY rather
than under the new regulations. In Matter of New York State Dept,
of Trangportation, the AAC had stated:

A shortage of qualified workers in a given field,
regardless of the nature of the cccupation, does not
congtitute crounds for a national interest waiver. Given
that the labor certification process wasg designed to
address the 1ssue of worker ghortages, a shortage of
qualified workers is an argument £for obtaining rather
than waiving a labor cextification.

Under thig standard, a walver request based entirely or primarily
on a worker shortage 1s nol persuasive. Section 203 (b) {(2) (B) {ii)
of the Act was created Lo respond to, and superssade, Matter of New
York State Dept. of Transportation with regard to physgicians in
shortage areag. Section 203(b) (2} (B) (1i) of the Act also
introduces new evidentiary and experience reguirements for
physiciang gseeking a national interest walver based on a gshortage.
Supplementary information to Service regulations implementing the
new amendments to section 203 of the Act, published at 65 Fed. Reg.
53889 (September &, 2000), gtates "gection 203 (b} (2) (B} (ii} (IV) of
the Act makes it clear that Congress intended to apply this new
rovision to all petitions that were actually pending on November
12, 1s8gs."

Given the passgage of this new amendment to the Act, tailored
specifically and exclusively for physicians in shortage areas (and
at VA heospitals), we cannot conclude that Congress intended for
these new evidentiary requirements to be optional. Section
203 (b} (2) (B) (21) (IV) of the Act stateg "[tlhe requirements of this
subgection do not affect waivers on behalf of alien physiciang
approved under gection 203 (b) (2) (B) before the enactment date of

this subsection.” The petition at hand was not approvad before the
enactment date, and therefore the requirements do apply in this
proceeding. By extengion, we canncot conclude that the new

regulations at 8 C.F.R. 204.12 are to apply cnly at the discretion
of the alien seeking benefitg.

For the above reagons, upon consideration, we find that the
director erred in implying that the new statute and regulations



apply only 1f the petiticner wantg them to apply. Neither the
petitioner nor the Service can disregard section 203(b) (2) (B) (i1}
of the Act, or the regulations at 8 C.F.R. 204.12, even if the
petitioner believes that it i1g in hig interest to disregard them.

With regard to counsel’s sgtatement that the petition "was filed
under NYSDOTY and "Iit]lhe adjudication . . . should alsc be undexr
NYSDOT," we take note of a previous contention by counsel. In a
cover letter dated February 24, 19%%, submitted with the petition,
coungel stated that the pestitioner "takes the pogition that NYSDOT

ig not relevant to this cage." Counsel does not explain this
diametrical shift regarding the claimed applicability of Matter of
New York State Dept. of Transportation. In any avent, a new

statute necessarily supersedesg a previous precedent decigion, in
any area in which the two are in conflict.

We also note that, according to counsel, the petitioner seeks
congular processing in Mentreal, Canada, rather than adiustment of
status within the United States, despite the fact that the
petitioner is already in the U.S. in lawful nonimmigrant status.
The director has stated that "consular processing is not an option
under the new regulaticns." We cannot definitively resolve this
igsue, because consgular procegsing ig an issue cutside of the AAO's
appellate jurisgdiction. We will simply cbhserve that the statute
itself dees not  preclude consular processing. Section
203 (k) (2)(B) (11} (ZI} of the Act indicates specific circumstances
under which the Secretary of 8tate can and cannot issue an
immigrant wvisa to an alien physician.! 8imilarly, the
supplementary information accompanying the new regulation {cited
above) indicates that '[alny physician living abroad who has met
the reguirements necesgsgary to practice in the United States . .
may seek a national interest waiver of the job offer requirement,
if the physician can meet the reguirements of section
203 (b) (2){(B) (1i) " of the Act.

For the reasons outlined above, section 203 (k) (2)(B) {ii) of the
Act, and thus its implementing regulations at 8 C.F.R. 204.12,
apply to the petition at hand, which was pending as of November 12,
1589. The director does not have the authority to waive these

'Congress, when it created the new waiver specifically for
alien physicians in underserved areas, plainly intended to require
those aliens to continue to practice in those underserved aresas for
an extended period of time. We see no indication in the gtature
that an alien physician can bypass this reguirement simply by
cbtaining a viga at a consulate instead of adjusting status in the
United 8tates. Because eligibility for permanent resident status
based on a local physician shortage is contingent on several years
of service within the United States, it is not clear why adjustment
of status would not be a viable option.
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astatutory and regulatory provisions, whether or nct the petitionsr
reguests it. The director must adjudicate the petition under the
relevant and applicable law as 1t now stands.

TAccordingly, “this matter is  remsnded to the director for
congideration under the above statutory provision and regulations
at 8 C.F.R. 204.12. The director must evaluate the new evidence
submitted by the petitioner pursuant to the new regulations at 8
C.F.R. 204.12{c).

ORDER: The petition is remanded to the director for further action
in accordance with the foregoing and entry of a new decision
which, if adverge to the petitioner, is to be certified to
the Assoclate Commigsioner for Examinetions for review.



