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Fezition: lfnmigrana Petiiiorl for Alien Worker as a Member trf the Prufcssrons Holding an Advanced Dcgrce or an AIiela 
of Exceptional Ability hxsraant to Scction 203(b)(2) ot cine 
1153(6)(2) 

INSTRIJC'I'IONS: 
This is ifie decizion zn your case. All doclnrnents have been rcthirncd to die office which originally decided your case 
Any further inquiry inuce be made to that office. 

If you bcIieve the law was inappropriate& applied ci the analysis used in reaclzing the decision was iilconsistent wittk the 
infornazlcion provided or with precedent decisions. you may file a motion to recolzsider. Such a motion must srare the 
rcastms fbr recunrideratioa~ and be supported by any periinent paecederlk decisiol~s. Any motion to recorlsjder inust be 
iiied within 30 days of the decisio~ that the nroolon seeks to rcconsidcr. as rcquired lander 8 C.V.K. %03.5(a)(E)(i). 

I f  you have r ~ c w  o r  riddielo~~al informarion which you wish to have considered. you may file a motion to reopen. Such a 

xtxicnz m u s ~  stale the new k c t s  60 be proved at thc reopened proceeding arid be supported by affidavits or other 
docuialentary evihicncc. Any saotlon to reopen must be filed with2r.i 30 days of t I ~ c  decision chat [lie snotinn seeks to 
reopen, except B a t  failure to flHc before this period expires rnay be excused 111 tire discretioar of the Service where it is 
dcmonstrared ihai tile delay was reastr~able atrd heynnd the controi of the ~pp l i can t  or petitioner. M. 

Any rnotlon rrlust be tiied with rhe office which originally dccidcd your case along with a fee of $1 10 as requtred under H 
C.F.R. 103.7. 

FOR TIIE ASSOCIATE COMMISSIONER, 
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska 
Service Center, m d  is now before the Associate Csmmissioncr for Exminations on appeal. The appeal 
will be dismisssd. 

The petitioner seeks clasif'rcation pwrsumt to section 20P(b)(2] ofthe Immigration and Nationality Act 
(the Act), 8 U.S.C. 1153(b)(2), as a member of the professions holding rn advanced degree. ?'he 
petitioner asserts that m exemption iiom the requirement of a job oger, md t h s  of a Jabor certificationI 
is in the natb~nal interest of the United States, The director found t h ~ t  the petitioner qualifies far 
classification as a member of h e  professions holding an advmccd degree, but that the petitioner had not 
estabIished that an exemption from the ireqairernent of sejob offer would be in the national interest of the 
United States. On appeal, counsel provides some a g w e n t s  m d  asserts that he will submit a brief 
andor additional evidence in 60 days. As of this date, more than two years later, this oRke has received 
only a change of address for ~ounsel. The decision nil1 be based on the record as it stands. 

Section 203(b) of the Act states in pertinent part that.: 

(2) Aliens M a  Are Members sf the Professioras Holding Advmced Degrees or Aliens of 
Exceptional Abilitygr. -- 

(A) In General. -- V i s a  ~shall be made av~il&bHe . . . to qualified immigrants ~110  are 
members of the prafkssions holding advanced degrees OF their equivalent or who because 
of their exceptional ability in the sciences; arts, or business, will substmtiaEly benefEt 
prospectively the n ~ t i o n d  economy, cultwal or educational interests, or weIfmc of the 
United States. and whose services in the sciences, arts, professions, or business a-e sought 
by m empHoyer in the United States. 

(B) Waiver of Job OEer. -- The Attorney Generd may, when he deems it to be in the 
national interest, waive the requirement of subparagraph (A) that m alien's sewi~es in the 
sciences, a t s ,  profcssiesns, or business be sobagi~t by an employer in  the United States. 

'I'he petitioner holds a Ph.D. in chemistry from the University of Cincinnati. The petitioner's occupation 
fills within the pertinent regtilatory definition of a profession. The petitioner thus qualifies as a member 
of the professions holding an advanced degree. The remaining issue is whether the petitioner has 
cstablbshed that a waiver of the job offer requirement, and thus a labor cep-eificatiozr, is in the nstia~al 
interest. 

Neither the statute nor Sewice regulations define the term "'national interest." Additionally, Congress 
did not provide a specific definition of -"in the national interest." The Committee on the Judiciary 
mcrcky noted In its report to the Senate that the committee had "focused on national interest by 
increasing the ntnsnber md proportion of visas for immigrants who would benefit the WnBted States 
economical'iy and otherwise. . . *'' S* Rep. Xo. 55, 1 81 st Ccng., I st Sess., I I (1 989). 

Supplementary information to Service regulations implementing the Irnrnigrdticln Act 01' 1990 
(IMMACT), pnb%ishcd at 56 Fed. Reg. 40897,60908 (November 29, 199I), statcs: 
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Thc Sewice believes it appropriate $0 leave the application of this test as flexible as ppossibIc, 
although c&euil.ly an alien seeking to meet Ihc [national interest] standard must make a 
showing significmtly above ha t  necessary to prove the " 'prospective national benefit" 
[required of aliens seeking to qualify as excepticanal." ] Tlyc burden will rest with the aiien 
to establish that exemption from, or waiver ofl the job offer will be in the national interest. 
Each case is to be judged on its o w  mcrtts. 

Maner oEWew York State DepL ~f'Fr~cnsportatior~~ I.D. 3363 (Acting Assoc. Cornm. for Programs, 
August 7 ,  1998), has set forth several f&.~eo,~ which must be considered when evaluating a request 
for a. ~?ationd interest waiver. First, it must be shorn, that the alien seeks employment in an area of 
substantid intrinsic merit. Next, it must bc shorn that the proposed benefit wiiI bc national in 
scope. Finally, the petitioner seeking the waiver must establish that the dien will serve the national 
interest to a substar3rialiy greater degree than would an available U.S. worlcer having the same 
minimum qarallfications. 

It must be noted that, while the national interest waiver hinges on prsas~ective natbowal benefit, it 
clca~Iy must be established that the alien's past T G C O P ~  jus'ii6es projections of future benefit to the 
national Entcrest. The petitioner's subjective assurance %hit the alien will, in the future, sewc the 
national interest cannot suffice to establish prospective national bcnefjt. The i~h~luslksn of the term 
b b  prospective" is used here to require future contributions by h e  alien, rather thm to faciIiaatc the 
entry of an alien with no dernonswabEc prior achievements, and whose benefit to the national 
interest would thus be entirely specaiative. 

The director cc~nceded that the petitioner's area of rescar& has inbinsic merit and that the proposed 
benefits of his research would have a national impact. 1trernains. then, to determine7 whether the 
petitioner has established that he would benefit the national interest to a greater extent 'rhm m 
available 1J.S. worker with the same minimum qualific~tions. 

On appeal. counsel asserts that the petitioner solved vexing problems in his researcla and that he 
~ontributed to "'significant breakthroughs" in prqjccts with defense, aerospace, environment md 
health slp.plications. The record does not support this 8ssertion. 

Thc petitioner's advisor at the University of Cincinnati, Professor J.E. Mark discusses rhc 
importance of rescai-ch on high-temperature: composites m d  asserts that the petitioner 
'kcobi-itribmted tremendously" to Professor Mark's 21-year project, but doesn't elaborate on the 
details of the petitioner's work. 

Dr. W.J+ van Ooij, another prokssor at the University of Cincinnati, writes: 

[The pelitiuiaer] performed studies of the reaction kinetics of organofuractionai 
silanes in the water-methanol systcm. Knowledge of such reaction is of 
paramount importance En the development of novel, environmentally friendly 
meen] pretreatments that might repiace the toxic chromate in several metal- 
iirnishirag industry [sic]. To date. no acccpeabIc altcrszaaEves have been put 
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forward. I firmly believe that our system will become a mzjor breakthrough in 
industries such as automotive, steel, aerospace, and appliance industries. [The 
petitioner's] work has signifi'nca~tly contributed to the understanding of the 
bchmios of silmes in water-based soiutions. Without his in-depth studies, we 
would not have been able to develop the treatments that we currently have and 
that are cernently under evaluation in many couizesies across the: globe. Thus, he 
has made a mjor  contribution to the clean-up of the US environment and to the 
wcl-being of workers in US industry. 

Professors M u k  R. Meeks, R.J. Roe, Jonathan Breincr. and Stephen CBarson of the University of 
Cincinnati provide general praise of the petitioner's abiIities, but fail to identify my specific 
contribution. 

Dr. Fred E. Arnold; a research fellow at the Air Force Research Laboratory writes: 

[The petitioner] has demonstrated a remarkable creativity and productivity in 
research on orgmic/inorgmk hybrid systems for structural applications. In 
co~j-ileauctioer with AFOSR, our inhouse efforts in our Eaborathmry synthesized a 
series of new high pcsformance polymers adaptable for so!-gel processing. These 
materials were sent "s UC for processing and evaluation as hybrid systems. 
petitioner1 did an excellent job En formulat~ng these new polymers via sol-geE 
processing into both zerogels and aerogels. These mew inorgmEc/orgmic 
composite materials ~ f f c r  a wide variety of potential applications in space and 
aerospace systems. Through his creativity in this new area of techwotogy, he has 
opened -the door for many material scientists to follow this new technology arca. 

Marilyn K. Vnroe, a research chemist with the Air Force Research Laboratory discusses the 
importance of the pe~i'iioner's research area to the Air Force and praises the petitioner's abilities. 
She states: 

[The petitioner's] work with rsibber toughening Air Force bansparent polymer 
compositions has opened the possibility, on a small scale, for the prool'sf concept 
of a key approach to make brittPe polymers more elasti@ and tougher so that 
i m p a ~ t  resistance is improved. 

Dr. A.P. SILva. a professor at The Queen's University In Belfast who taught the petitioner at the 
IJniversity of Colombo in %ri I,anka: i u n m  Masamoio. a visiting professor at the Kyoto Institute 
of Technology who claims to have worked on a book with the petitioner; Dr. Zahoor Ahmad, a 
professor at Qukad-E-Azam IJniversity in Pakistan who worked with the petitioner whilc a fciklIiow 
at the University of Cincinnati; 'i'l~my Dung, aki associate research chemist at the 'CJniversiOy of 
Dayton who worked with ah@ petitioncr on the Air iiorce project; md Dr. Mark Van Dyke. a 
research scientist at Southwest Research Institute and former fellow student of the petitioner's ail 
provide general praise of the petitioner's ablli'iics and discuss the importance of his arca of 
research. 
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k-.jligiblHity jbr the waiver must rest with the alien's own qualifications rather than wit17 the 
position sought. In other words, we generally do not accept the argument that a given project is 
so important that any alien qualified $0 woirk on this project must also qualify for a nations! 
interest waiver. A petitioner must demonstrate a past history of achievement with some degree 
of influence on the field as a whole. Matter of New York Stale Dcpt. of Transaortation, sum-a, 
note 6. 

'T17.e above letters are aHi from colleagues and co1Iabowtoa.s. While such letters are important ED 
providing details about the petitioner's work, they cannot establish that the petitioner has 
influenced his Geld as a whoie. 

The rccord also cowVains a letter from Professor Mark 80 the petitioner requesting %hat the 
petitioner review a mmusc~ipt for p ~ b ~ i ~ a t i o n .  A request from the petiliones's advisor is not 
evidence that the petitioner has influenced his field, beyond his colleagues. 

At the time of filing, the petitioner had presented three papers published in Polymer Reprinfs, 
md authored a t i ~ l e s  publislzed in the Joekrrmal of Sol-Gel LYcie~cs and TechvecrEogy and Ihe 
Moterials R ~ s ~ u P G B ~  iTo~i~ly .Yympo~ium P~aceedi'i~ag~v. The pctiticsner had submitted several other 
articles for pub~ication. The Association of American Universities9 Committee on Postdo~io~aE 
Education, on page 5 of its Reaort and Kecummendations, March 31, 1998, set forth its 
a;ecommendcd definition of a postdoctoral appointment. Among thc fzcto~s included in this 
definition were the ackncswiedgement that '"he appointment is viewed as preparatory for a Cull- 
time academic and/or resexeh C ~ F G C ~ , "  and t1~a.t &'the appointee has the ficedom. and is expected, 
to publish thc results oi' his or her research or scholarship during the period of the appoi~tment. '~ 
'Fhus, this national orgmization considers publication of one's work to be "'expected," even 
among researchers who have not yct began 'k full-time academic andor research career." This 
report reinforces the Sewice's position that publication of schoParBy articles is not automatica%Jy 
evidence of significant ~ontributions; we must consider the research community's reaction to 
those articles. 

The &cles which had yet to be published cannot establish thgt the petitioner has influenced his 
fidd as the community had not been able to react to the articles. The petitioner submitted 
evidence that his artieie In the .Journal qf Sol-Gel ,Ycicnce and Technulogy has been cited six 
limes, Ihree of those articles also cite the petitioner's article En ;he Mukcrslah Research ,5'ockel%, 
,~ypyaposium Pvoaeedi~g~r. Of the six articles which cite the petitioner's work, four of thcm arc 
sclf-citations by Professor Mark. Whi%c self-citation is normal and expcctcd, it is not evicierrce 
that the petitioner has inlluenced his fieid bcyowb his immediate coIEeagues. Two citations by 
indcpcnden~ researchers is not significant. 

The record does contain evidence that thc petitioner has autl~ured Gve chaptcrs for an upcoming 
hook entitfed the Pofyrnc.7. Data H'c~dbook. 'I'hc pceittoner was recommende$ to the Oxford 
einiversiky Press by Professor Mark and the pctitioncr's articles were approved for ir~cIarsion in 
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thc book after an independent peee-review process. Matt Gianantmo, Managing Editor at 
Oxford IJn8ver~ity Press, writes: 

The Polymer Datka Haiadbook will present, in a standardized and readiiy 
accessible format, Icey data on approxlmate.eIy two hundred of the most important 
polymers currently in industrial use or under study in industry md academia for 
potential new applications. Once published one will be able to find this voHurne 
on the shelves sf industry and ealaiversity laboratories across the United States, and 
cedainly, the world. 

Review of the chapters submitted by the petitioner reveal that they consist of des~riptions of 
collagens, poiy(m-pheny rethy isocyanide)- psiy(v8-butyi isocyanate), polychlora%, and psIy (n- 
hexyf tsok;ymate). 'E'hr descriptions include the class, acronym, structure, fu~ctions, mzjasr 
applications: properties, md mzjor types of these compounds. 1% is clear that the handbook md 
the chapters contributed by the petitioner are merely reference materials. Whilc we do not 
discount the iimportancc of such a reference or the mount of work requircd to compile reference 
material. tIac compilation of previously researched material into a reference chapter is not a 
groundbreaking research achievement. 

In addition ta concluding that the petitioner had not influenced his field to a greater degree than 
simllaIy qua!ified resewclaers, the director also stated that the petitioner had faEEed to explain why 
the labor certification requirement was inappropriate in this case. 

On appeal, counsel asserts that the nature of the research Fundil2g combined with the lengthy labor 
certification process made ir impractical to obtain a labor ce~ificatdiisn ror the petitioner. Nothing in 
the legislative histony suggests that the national interest waiver was Intended simply as a mems for 
employers (or self-petitioning aliens) to avoid the inconvenience of the labor certifficatiors process. 
Moreover, the inapplicability of the Iabor certification process is simply one factor to consider. As 
stated above, the petitioner has not dem~nstrated that he would benefit the nationai inlcrest to a 
greater extent t l ~ m  an available U.S. worker with the s m e  minimum quaiif~cations. 

As is clea rrcarn ..n plain reading of the stitutc, it was not the intent of Congress that every person 
qualifjcd to engage in a profession in the IJnited Statcs should be exempt from the requirement ofa  
job offer based on national interest. Likewise, i t  docs not appear to Doavc been the intent of 
Congress to grant national interest waivers on the basis o r  the overall importaoce of a given 
profession, rathcr than on the merits of the individual aiicn. On the basis of the evidence submitted. 
the petitioner has not established that a waiver of  the requirement of an approved labor ccrt";?cation 
will be in the national interest sf the United States. 

The burden of proof in tl~cse proceedings rests soPcly with the petitioner. Section 291 of the Act, 
U.S.C. 134 1 .  The petitioner has not suetaincd that burden. 
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'E'his denial is without prejudice to the filing of a new petition by a Lnited States employer 
accompanied by a Iaboe ce~ificatfon Essucd by the Department sf Labor, appropriate supporting 
evidence and fee. 

0 :  The appeal is dismissed. 


