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DISCUSSEON: The en.pLoymenc-based im~kgrant visa petition was 
denied by the Director, Cal~fornia Service Center, and is now 
before the Associa~e Comxiss~oner for Examinations on appeal. The 
appeal will be dismissed. 

The petitioner seeks classification pursuant tc section 203(b)(2) 
of the Immigration and ~ationality Act (the Act), 8 U.S.C. 
1153(b)(2), as a member of the professions with edircaticn and 
experience equivalent to an advanced degree. The petiticner seeks 
employneat as a recruiting supervisor/manager at John Hancock 
Financial Services. The petitioner asserts that an exe~ .p t i on  f r o m  
the requirement of a job offer, and thus of a labor certification, 
is in the national interest of the United States. The director 
found that the petitioner does not qualify for classificaticn as a 
rnemer of the professions kolding an advanced degree, and that the 
petitioner has not established that an exemption from the 
requirement of a job of_fer  would be in t h e  national i n t e res t  of t he  
Unicec States. 

Sect ion  203(b) of the Act states in pertinent part t h a t :  

(2) Aliens Whc Are Kernbeus of the Professions Hclding Advanced 
Degrees o r  Aliens of Exceptional Ability. - -  

(A) In Geceral. - -  Visas shall be made available - to 
qcalizied immrgran~s who are memlse rs  of  he professions 
holding advanced degrees or cheir equivalent or who because of 
their exceptional abilrty in the sciences, arts, or business, 
will s t lbs~ tan t i a l ly  benefit prospectsvely " t e  nazional economy, 
cuLturah or educational ineerests, or welfare of the Usieed 
S t a t e s ,  and whose services in the sciences, arre;, professions, 
or business are  sought by an employer in the U~ited States. 

(a) Waiver of Job Offer. - -  The Attorney General may, when he 
dee~s it to be in the national ineerest, waive the requirement 
of s~bparagraph (A) that an alien's services in the sciences, 
arzs, professions, or business be sougka~ by an employer ~n the 
Uni~e6 States. 

The first issue co be deciaed is whether the petitioner is a member 
of the professions with an advanced degree, The Service' s 
regulation at 8 C.F.R. 234.5 (k) (3) (i) states: 

TO show that the alien is a professional holding an advanced 
degree, the petition must be accompanied by: 

(A) An official academic record showing that the alien has an 
United States advanced degree or a foreign equivalent degree; 
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(B) An official academic record showing that the alien has a 
irnitecl States baccalaureate degree or a foreign equivalent 
degree, and evidecce in the forn of ierters from current or 
former enployer (s) showing that the alien has at least five 
years of progressive post-baccalaureate experience in the  
s9ecialty. 

Counsel asserts that the petitionone qualifies for this 
classification because he earned a B.A. in International Studies 
with 2 co~centration in Tra6.e and Finance f r o m  Chamfnade University 
of Honolulu, and he has docuv.ented more than five years of relevant 
progressive post-baccalaureate experience. 

In denying the petition, the director stated: 

[ T l h e  petitioner started out as an agent, was promoted to the 
marketing and customer service divisions, and is now a 
recr-ititizg supervisos/managrer. Therefore, the petitioner's 
duties for each of his positions held were not progressively 
responsible for at least a five-year period since his duties 
w e r e  different fcr each position held. He thereEore did not 
specialize in khe same occspation progressively, Finally, the 
cccupatior of Recruiting Supervisor/Manager is not one t h a t  
generally requires an advanced degree professional. 

The director concluded that, because the nature of the setitioner's 
A. 

d~tres has changed (as shown in a let~er from general agent Irving 
% ,  Kallrnzz) , the petitioner has noc accumulated at least f iv@ years 
of progressive 
that the petiti 
The petitioner" 
the positions 

experience in any one occupation. We find, however, 
.onerJ s various positions are fucdarnentally reiaeed. 
s reeruitme~t work requires specialized knowledge of 
for which the recruitmerdt takes place, and his 

promotion to his current position is the result of a logical 
progression from his earlier duties. 

8 C,F.R. 2 0 4  -5 jk) (4) (i) states " [t] he job offer portion of the 
individual labor certification . . m u s t  demozstrate that the job 
requires a professional holding an advanced degree," but this 
provision does not apply to natisnal interest waiver petitions, in 
which there is no individual labor certification. In many 
instances involvir,g the nacional interest waiver, there is no 
specific job offer. The reguizticns contain no express requirement 
that a petitioner seeking a waiver of the job offer reguirerr.ent 
must establish that the posftior, sought requires an advanced 
degree. The petitioner must show ofily that tbe positton is 
professional in nature, i .e. it nust requ5r-e at least a 
baccalaureate for entry into rhe occupation. The petitioner's 
post-baccalsureate experience in this instance appears to be in a 
professional occupa~icn and therefore we withdraw the 6irectorJs 
conclusTon regarding the petitioner's eligibility for the visa 
classkfication sought. 



The petixio~er qualifies a s  a  member cf t h e  professions with post- 
baccalaurea~e experience equivaie~t to an advanced degree. The 
rer .a ining issue is whether the petitioner has established that a 
waiver of -the job of fez- requirement, and thus a labor 
e e r e i f i c a t i o n ,  is in t h e  national interes~. 

Neit5er the statute nor Service requiations define t h e  term 
"raational interest. " Addi t i cna l ly ,  Congress did not provide a 
s~ecific definition of f 5 i n  the national i~terest.~' The Committee + 

on the Judiciary rr.erely noted in its report to the Senate tha& the 
e o n ~ ~ i t t e e  had "focused on national interest by inereasi~q t h e  - 
nu;nber and proportion of visas f o r  irr,rr.igrants who would benefit the 
United States economically and ctherwise. . . "  S .  Rep. No. 55, 
103st Cong., 1st Sess., 11 (1989) 

Supplementary information t o  Service regulations implementing t h e  
Inmigration Act of I990 (IMMACT), published at 56 Fed. Reg. 60897, 
60900 (November 2 5 ,  1991) , s ta tes :  

The Service believes it appropriate to leave the application of 
this test as flexible as possible, although clearly an a l i e n  
seeking t o  meet the [cational interest] standard rnusr. make a 
showing s i g n i f f c a c t l y  above that necessary to prove the 
"prospective ~ational benefit" [required of alie~s seeking to 
qualify as lvexcept ional .  ''I T h e  burden will rest with t h e  alien 
t o  establish that exem~tion froa, or waiver of, the job offer 
w i l l  be 5n the  national in~erese. Each case is t o  be judged or. 
its own merits. 

MatLer of Xew York State D e p t .  of T r a n s ~ o r t a t i c n ,  I .D, 3363 (Acting. 
Assoc. Comn. fcr Programs, August 7, 1998), has set f o r r h  several 
facEors which mcst be considered when evaluating a request fcr a 
naticnal i n ~ e r e s ~  wafver. First, it must be shown that the alien 
seeks employment in an area of substantial intrinsic m e r i t .  Next, 
it must be show? t h a t  the proposed b e n e f i t  will be national in 
scope. Finally, the petitioner seeking the waiver must estsblish 
t h a t  tke alien will serve the national interest to a s u b s t a n t i a l l y  
greater degree than would an a v a i l a b l e  3. S .  worker hzving the same 
minfmua qualifications, 

It must be noted that, while the national interest waiver hinges on 
prospecrive national benefit, it c l e a r l y  must be established that 
the alien's past record justifies p r o j e c t i o ~ s  of future benefit to 
the na~ional interest, The petitioner's subjective assurance  hat 
the alien will, in the future, serve the national interest cannot 
suffice to establish prospective national benefit. The inclusion 

L 
OL the term f iprospect ive"  is used here to require future 
contrib-~tions by the alien, rather than tc facilitate the entry of 
an alien with no demonstrable prior achievernencs, and whose benef i t  
t o  t h e  national i n t e res t  would thus be entirely specdative. 
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Irving T. Hailman, general agent for John Hancock, describes the 
petitioner's current duties as a recruieing supervisor/manager: 

Xesponsible for administering and cverseeing all functions of 
the recruiting and selecrion process. As the catalyst it is 
important tc have continuous flow of potential candidates to 
consider for tuli time employment. Conduct initial interviews 
and assist with subsequent interviews. Administer training 
during selectiora process. Screen applicant during initial 
telephoxe contact and face to face naeetings. Instruct and 
distribute material f o r  licensing requirements. 

Mr. Hallw.an states that the petitioner's "recruiting expertise and 
his professionalism have made Jobr, Hancock Eawaii one of the 
premier Financial Services firms in the state of Hawaii and in the 
countrymu Nr. Mailman (whose comments are spread out over several 
letters) indicates that the petitioner has been very successful in 
his work, "winning the recruiter of the year in 1936 and 1997 with 
a total of 29 new geople hired," and that ehe petitioner was a 
guest speaker at nationwide corpcrate conferences. 

Evans L. Taylor, sales manager for John Hancock, states: 

[The petitioner? became " L h e  recriliting supervisor at the tine 
the Hawa~i Agency was having difficulties neering their 
recruiting goal. It was because of [the petitioner"] 
excest~orial and invaluable abili~y, expertise and experience in 
financial planning and professronal recruiting, that we were 
able to t u r n  the place around and reach our recr~iting goal. 
This in turn has allowed the Hawaii Agency to increase the 
overall produc~kon goals. 

[The petitioner] has Ethel unique and exceptional combination 
of being an expert in financial planning as well as 
professional recruiting. His talent, ability, education and 
life experiences separates kirn from other reczuiters at John 
Manccck 2s well as cther finanelai services orgacizations. 

The petitioner does not persuasively explain how his local 
recruiting efforts serve the national interest. While his work v..ay 
ensure that certain skilled workers seek errLploynent with John 
Hancock racher than with a rival financial services firm, there is 
no inherent national lnterest in ensuring that John Mancock, rather 
than sone other firm, is the dominant financial services conpany in 
Hawaii. 

The record shows that the petitioner is part owner of a cat& which 
employs 13 U . S .  cicizen workers. Irving Hallman, in his 
aforementioned en2loynent letter, indicates t h a t  the petiticner is 
a 5x11- t i re  ern~loyee of John Hancock who typicaliy works 50 hovrs 
per week, It is no t  clear whether t h e  p e t z i t i o ~ e r  is actively 
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involved in the operation 05  the a ,  or largely a passive 
investor in ehe enzerprise, but his heavy work schedule at John 
Hancock seems to demonstrate that the petitioner is not able to 
devote a signifkcan? amount of time to the operation of the caf6, 

Section 233 (bj ( 5 )  of the Act has created a. separate vlea 
ciassificarzicn for aliens who invest at l e a s t  $500,000 (generally 
$1,G00,000) in a new or troubled business  hat creates at least ten 
pew jobs for U .  S .  workers. The petitioner's investment of $200,000 
in an already-exist Fng and viable busiress does not inherently 
demonstrate eligibility for a national interest walver. 

The record contains substan~ial dccuaenration reqardinq the 
petitioner's athletic activities as a college basketball 
first  at the Coliese of So-them Idaho and  hen at Chaminade - 
Unlversxty of Honolulu. Since 1996,  he petitioner has been a 
voluateer assist an^ basketball coach at rhe  lateer school. 

The petitionerr,s principal employment Is as a full-time recruiting 
supervisou/manager 2t Zohn Hancock, and it is on the basis of that 
e~ployrnent that t h e  petitioner see~s classification as a menber of 
the professions holding an advanced degree. Tke petitioner's 
request for a nacional interest waiver must be based on thae 
ercployment . 

The petitioner in this case seeks an employment-based visa 
classification. The petitioner's activities which are held to be 
ir? the ~ational interes.', mxst, therefore, &rive from the same 
employment that qualifies h i m  for the underlying classification. 
Tae na t iona l  interest waiver is statutorily limited to advanced 
degree professiorials and aliens of exceptional ability. The 
petitior~er has not explained why t'he voluzteer activities of 
advanced degree professionals or exceptional aliens shcsuld be 
rewarded with an immigration benefit (i.e., the na t iona l  interest 
waiver), when the cornpixable efforts of aliens in other visa 
classifications cannot be so recognized. Therefore, fundamental 
fairness aictates t h a t  activities unrelated to one ' s  errployment 
canr,ot fairly be considered in the context of an application for ax 
employment-based national izterest waiver. 

For the rezsons diacussec5 above, while the petitiozer had some 
impressive accomplishments as a college basketball player, it Goes 
not follow that he will serve the national i ~ t e r e s t  as a r&anager 
with John Hancock. His more limited activities as an assistant 
ecach do nor appear to have any di rec t  effect outside of the 
basketball team at Chaminade Vniversity cf Honolulc. 

While the pekitioner has subr.itted a number of witness l e t t e r s  In 
support of his waiver request, almost ail of the axthors of these 
l e t t e r s  are affiliated w i t h  Chaminade University acd John Hancock. 
The letters establish thzit the petitioner is a valued employee of 



Page 7 WAC 99 046 50689 

John Hancock and a respected figure in the Honolulu area who tutors 
- 

and otherwise assists local college studenrs. in a statement 
addressing the waives application, cosnsei offers various vague and 
general assertions regarding the importance of commerce, role 
models, and so on, but coilnael fails to establish that the 

activities are of such national importance that the 
petitioner warrants a waiver of the job offer requirement which, by 
law, normally applies to the visa classification sought. 

The director denied "Le petition, stating ftj he evidence presented 
does nct establish that the petitioner's work has been in the 
nation's interest-n a national level+r will continue to be in t h e  
future - t r  The director noted that !lit was clearly not the intent of 
Congress that every business owner who employs U.S. workers should 
be exenpt from the labor certification processr! and that 'the 
petitioner's volunteer athletic activities likewise fail Co 
establish eligibility. 

On appeal, the petitioner submits copies of previously submitted 
documents as well as some new exhibits and arguments from counsel. 

Counsel states that MassMutuaL Life Insurance Company has offered 
him a position as a general manager. The record ecntains no 
documentation of this ofb'er, The record does co~tain a description 
of the dukiies of a MassMutuai general manager,  bra^ this document is 
general in nature and Goes no-c show that MassMutual has offered the 
position to the beneficiary. Furthermore, even if the petitioner 
had established the offer, it was not in effect as of the 
petition's filing date and therefore it cannot retroactively 
establish that the petition was approvabie as of the filing date. 
See Mat&er of ~a t i c rbak ,  i4 I&N Dec, 45 (Reg. Comm, 19711, in which 
the Service held that beneficiaries seeking employment-based 
imigranc classification must possess Ehe necessary qualifications 
as of the filing date of r h e  visa petition. Finally, counsel fails 
to explain why a job offer represents a compelling factcr in favor 
cf waivixg the job offer requirement. 

The petitioner submits f x s t h e r  documentation regarding the 
petitioner" scaf6, but there is no evidence that the petitioner 
(who works 50 hours a week for John Rancock and vol~nteers for the 
college baskeebail team) takes an active role in running the 
business. The passive act of owning a business does not inbesencly 
serve the national interest. Counsel states that "if [ t h e  
petitioner] were not permitted to conticue his work, the U . S ,  
citizens enployed by him wodd become unemployed and the business 

- . wo~ld close.0! We note that the caf6 has existed since 1980 
and was already well-established when the petitioner purchased it 
as a "going concernP' in 1598, and the record shows that the caf6 
had changed hands on more than one cccasicn. There is no evidence 
thak r h e  business would inevitably cr autonaCically close if this 
petition is not approved. If the petitioner chooses to fire his 
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employees in response to che denia l  of the peti~ion, it is the 
p e e i ~ i o n e r ,  not the Service, who has ~ a d e  the conti~ued e~ployrnent 
0 5 t t h o s e  workers contingent on the outcome of the petition. An 
alien eannbt  qualify for a rational inzerest waiver by buying a 
weqk-gazqbJ+isbed exis~ing busi~ess and then threate~ing to fire ics 
~ ' k k e r s  <dles,s zhe waiver is granted. 

The record shows that the petitioner has coztributed to the growzh 
cf an already rnass~vely successful insurance and financial services 
ccmpacy, while donating his ~ i m e  to a local colleqe sports ream and 
investing in a successful side business. We certainly cannot say 
e h a ~  the petitioner lacks initla~ive ana dedicaeion to his 
comr*lunizy. At the same time, the record offers 20 persuasive 
evidence t 5 a t  the pe~itloner's activities have had a s~gnificant 
iv.pacz outside of certain groups 1n  he Konclulu area, or that the 
pecizioner's activi~ies as a recruiter for john Hanccck offer any 
net benefit "L The: United States economy, r a ~ h e r  than simpLy 
promoci-g tke success cf one bzsicess at the expense of ics U.S. 
rivals. 

AS is clear from a plain reading cf the statute, it was nct the 
intent of Congress that every person qualified tso engage in a 
profession in the United States should be exempt from the 
requirement of a job offer based on na t iona l  interest. Likewise, 
it does not appear to have been the intent of Ccngress to grant 
national interest waivers on the basis of the overall imgortance of 
a given profession, rather than on the merits of the PncTividual 
alien. On the basis of the evidence submitted, the petitioner has 
not established that a waiver of the requirement of an approved 
labor certification will be in the national interes? of the United 
States. 

The burden of proof in r;hese proceedirkgs rests solely with the 
petitioner, Section 291 cf the Act, U.S.C. 1361. The petitioner 
has not sustained that burden. 

This denial is witho~~rejirdice to the filing of a new petition by 
a United States employel: acccmpanied by a labor c e r ~ i f i c a c i i o n  
issued by  he Department af Labor, appropriate supporting evidence 
and fee. 

ORDER : The appeal is dismissed. 


