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DISCUSSION: The employment-baged immigrant vigsa petition was
denied by the Director, California Service Center, and is now
‘before the Aggociate Commissloner for Examinafions on appeal. The
appeal will be dismissed.

The petitioner seeks classification pursuant to secticon 203 (b) (2)
of the Immigration and Nationality Act (the B&Act}, 8 U.5.C.
11533 () {2), as a member of the profegsions with education and
experience equivalent to an advenced degree. The petiticner seeks
employment as a recruiting supervisor/manager at John Hancock
Financial Services. The petitioner aggertg that an exempticn from
the reguirement of a job offer, and thus of & labor certification,
is in the national interest of the United States. The dirsctor
found that the petitioner does not gqualify for claggificaticn as a
member of the professions holding an advanced degree, and that the
petitioner has not established that an exemption from the
reguirement of a Jjob offer would be in the netional interest of the
United States.

Section 203 (b) of the Act states in pertinent part that:

(2} Aliens Whoe Are Members of the Professions Holding Advanced
Degreeg or Aliens of Exceptional Ability. --

(A) In General. -- Visag sghall be made availakle . . . to
ualified immigrants who are members of the professions
holding advanced degrees or theilr eguivalent or who because of
their excepticnal ability in the geiences, artg, or business,
will gubstantially benefit prospectively the national economy,
cultural or educatioconal interests, or welfare of the United
States, and whosge services in the gcilences, arts, professions,
or business are sought by an employer in the United States.

(B) Waiver of Job Offer. -- The Attorney General may, when he
deemg 1t to be in the national interest, waive the reguirement
of subparagraph (A) that an alien’'s gervices in the sciences,
arts, professions, or business be sought by an employer in the
United States.

The first issue to be decided is whether the petitioner is a member
of the professiong with an advanced degree. The Service's
regulation at 8 C.F.R. 204.5(k) (3) (i) states:

To ghow that the alien is a professional helding an advanced
degree, the petition must be accompanied by:

(A) An official academic record showing that the alien has an
United States advanced degree or a foreign equivalent degree;
or
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(B) An official academic record showing that the alien has a
United States baccalaureate degree or a forelgn eguivalent
degree, and evidence in the form of letters from current or
former employer (s} showing that the alien hag at leasgt five
vearg of progreggive post-baccalaureate experience In the
apecialty.

Coungel  aggerts  that the petitioner gualifies for this
classification because he earned a B.A. in Infernational Studies
with a concentration in Trade and Finance from Chaminade University
of Honelulu, and he hag documented more than five years of relevant
progregsive post-baccalauresate experience.

In denying the petition, the director stated:

[Tlhe petitioner started out as an agent, was promoted to the
marketing and customer sgervice divigions, and 1s now &
recrulting supervigor/manager. Therefore, the petitioner’'s
duties for each of his positions held were not progressively
regpongible for at least a five-year period since his duties
were different for each position held. He therefore d4id not
gpecialize in the same occupation progressively. Finally, the
cccupation of Recrulting Superviscor/Manager 1s not one that
generally reguires an advanced degree profeggional.

The director concluded that, because the nature of the petitioner’s
duties has changed (as ghown in a letter from general agent Irving
T. Hallman), the petitioner has not accumulated at least five years
of progressive experience in any one occupation. We find, however,
that the petitioner’s various positions are fundamentally related.
The petitioner’'s recruitment work requires specialized knowledge of
the peositions for which the recrultment takes place, and his
promotion to his current position is the result ¢f a logical
progression from hig earlier duties.

8 C.F.R. 204.5(k) (4) (i) states "[tlhe job offer portion of the
individual laber certification . . . must demonstrate that the job
requires a professional holding an advanced degree,® but this
provision does not apply to national interest waiver petitions, in
which there is no individual labor certification. In many
instances Invelving the national interest waiver, there is no
specific job offer. The regulations contain no express reguirement
that a petitioner seeking a waiver of the job offer reguirement
must establish that the position sought reguires an advanced

degree. The petitioner must show only that the position 1is
profeasional in nature, 1.e. it must require at least a
baccalaureate for entry into the occupation. The petitioner’s

pogt-baccalaureate experience in this instance appears to be in a
profegsional occupation and therefore we withdraw the director’s
conclusion regarding the petitioner’s eligibility for the visa
classification socught.
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The petitioner gqualifieg as a2 member of the professicns with post-

haccalaureate experience eguivalent to an advanced degree. The
remaining issue 18 whether the petitioner has established that a
waiver of the Jjob «offer reguirement, and thug a labor

certification, ig in the national intersst.

Neither the statute nor Service regulations define the term
"national interest. " Additicnally, Congregs did not provide a
specific definition of "in the national interest.® The Committee
on the Judiciary merely noted in ilts report to the Senate that the
committee had "focused on national interest by increasing the
number and proportion of vigas for immigrants who would benefit the
United States economically and otherwige. . . .7 §. Rep. No. 55,
101lgt Cong., 1st SBess., 11 {13889).

Supplementary information to Service regulations implementing the
Immigration Act of 1990 (IMMACT), publighed at 56 Fed. Reg. 60897,
60900 (November 2%, 1991}, statesg:

The Service believes it appropriate to leave the application of
this test as flexible as possible, although clearly an alien
seeking to meet the [national interest] standard nmust make a
showing saignificantly above that necessary to prove the
"prospective national benefit' [required of aliens seeking to
qualify ag "exceptional."] The burden will rest with the alien
to establisgh that exemption from, or waiver of, the job offer
will be in the national interest. Each case is to be judged on
its own merits.

Matter of New York State Dept. of Transportation, I.D. 3363 {Acting
Asgscc. Comm. for Programs, Augusgt 7, 18%8), has set forth several
factors which must be congidered when evaluating a request for a
naticnal interest waiver. First, 1t mugt be shown that the alien
seeks employment in an area of substantial intrinsic merit. Next,
it must be shown that the proposed benefit will be national in
gcope. Finally, the petitioner seeking the waiver must establish
that the alien will serve the national interest to a substantially
greater degree than would an available U.8. worker having the same
minimum gualifications.

It must be noted that, while the national interest waiver hinges on
progpective national benefit, it clearly must be established that
the alien’s past record justifieg projections of future benefit to
the national interest. The petitioner’s subjective assurance that
the alien will, in the future, serve the national interest cannot
suffice to establish prospective national benefit. The inclusion
of the term T"prospective” 1is used here to reguire future
contributions by the alien, rather than to facilitate the entry of
an alien with no demonstrable prior achievements, and whose benefit
to the national interest would thus be entirely speculative.
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Irving T. Hallwman, general agent for John Hancock, describeg the
petitioner’s current duties asg a recruiting supervisor/manager:

Regponsible for administering and cvergeeing all functicns of
the recrulting and selection process. As the catalyst it is
important to have continucus flow of potential candidates to
consider for full time employment. Conduct initial interviews

and asgist with gubgeguent interviews. Administer training
during selection process. - Screen applicant during initial
telephone contact and face to face meetings. Ingtruct and

distribute material for licenging reguilirements.

Mr. Hallman states that the petitioner’s "recruiting expertise and
his professicnalism have made John Hancock Hawaiil one of the
premier Financial Servicesg firms in the state of Hawaili and in the
country.” Mr. Hallman (whogse comments are spread out over several
letters) indicates that the petitioner has been very succegsful in
his work, "winning the recruiter of the vear in 1%%6 and 1887 with
a total of 29 new people hired,” and that the petitioner was a
guest speaker at nationwide corporabts conferences.

BEvang L. Taylor, sales manager for John Hancock, stateg:

[The petitioner] became the recruiting supervisor at the time
the Hawail Agency was having difficulties meeting their
recruibing goal. It wag because of [the pstiticner’s]
exceptional and invaluable ability, expertise and experience in
financial planning and profegsional recruiting, thabl we were
able to turn the place arcund and reach our recruiting geal.
Thigs in turn has allowed the Hawailil Agency to increase the
overall production goals.

[The petitioner] has [the] unigue and exceptional combination
cf being an expert in financial planning as well as
prefessional recruiting. His talent, ability, education and
life experiences separates him from other recruiters at John
Hanceck ags well as cther financial services organizations.

The petitioner does not persuasively explain how his local
recruiting efforts serve the national interest. While his work may
ensure that certain skilled workers seek employment with John
Hancock rather than with a rival financial services firm, there is
no inherent national interegt in ensuring that John Hancock, rather
than some other firm, is the dominant financial services company in
Hawail.

The record shows that the petitioner is part owner of a café which
employs 13 U.S. citizen workers. Irving Hallman, in his
aforementicned employment letter, indicates that the petitioner is
a ftull-time employee of John Hancock who typically works 50 hours
per week. It is not clear whether the petiticner is actively
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involved in the operation of the café, or largely & pagsive
invegtor in the enterprise, but hisg heavy work schedule at John
Hancock seems to demonstrate that the petitioner is not able to
devote a gignificant amount of time to the operation of the café.

Section 203(b}{h) of the Act hag created a geparate visa
claggification for aliens who invest at least $500,000 (generally
81,000,000) in a new or troublad business that creates at least ten
new joks for U.S. workers. The petitioner’s investment of $200,000
in an already-existing and viable bugsinssge does not inherently
demongtrate eligibility for a naticnal interegt waiver.

The record contains sgubstantial documentation regarding the
petitioner’s athletic activities as a college basketball playver,
firgt at the College of Southern Idaho and then at Chaminade
Univergity of Honolulu. Since 1996, the petitioner has bheen a
volunteer assigtant basketball coach at the latter school.

The petitioner’s principal employment is as a full-time recruiting
supervisor/manager at John Hancock, and it isg on the basis of that
aemployment that the petitioner geeks c¢lagsgification as a member of
the professions holding an advanced degree. The petitioner's
reguegt for a national interegt waiver must be based on that
employment .

The petitioner in this case. seeks an employment-based visga
classification. The petitioner’s activitieg which are held to be
in the national interest must, therefore, derive from the same
employment that gqualifies him for the underlyving classification.
The naticnal interest waiver is statutorily limited to advanced
degree profesgsicnals and aliens o©of exceptional ability. The
petitioner has not explained why the wvolunteer acbivitieg of
advanced degree professgsicnals or exceptional aliens sghould be

rewarded with an immigration benefit (i.e., the national interest
waiver), when the comparable efforts of aliens in other wvisa
classifications cannot be so recognized. Therefore, fundamental

fairnegs dictates that activities unrelated to one’s employment
cannot fairly be congidered in the context of an applicaticn for an
erployment -baged national interegt wailver.

For the reasons discussed above, while the petitioner had some
impressive accomplishments as a college basketball plaver, it does
not follow that he will serve the national interest as a manager
with John Hancock. His more limited activities as an assistant
coach de not appear to have any direct effect outside of the
basketball team at Chaminade Universitv of Honolulu.

While the petitioner hag gsubmitted a number of witness letters in
support of his waiver reguest, almost all of the authors of these
letters are affiliated with Chaminade University and John Hancock.
The letters establish that the petitioner is a valued emplovee of
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John Hancock and a regpected figure in the Honolulu area who ftutors
and otherwige aggilsts local c¢ollege students. In a statement
addressing the waiver application, counsel offerg varioug vague and
gerneral assertions regarding the importance of commerce, role
models, and so on, but counsel fails to establish that the
petitioner’s activities are of such national importance that the
petitioner warrants a walver of the job offer regulrement which, by
law, normally applies to the visa clasgification sought.

The director denied the petition, stating " [t]lhe evidence presented
doeg not esgtablish that the petitioner‘s work has been in the
nation’s interest—on a national level-—or will continue to be in the
future." The director noted that "it was clearly not the intent of
Congregs that every business owner who employs U.8. workers should
be exempt from the labor certification process® and that the
petitioner’'s volunteer athletic activities likewise fail to
egtablish eligibility.

On appeal, the petitioner submits ceopies of previously submitted
documents as well as some new exhibits and arguments from counsel.

Counsgel states that MassMutual Life Insurance Company has offered
him a position as a general manager. The record contains no
documentation of this coffer. The record does contain a degscription
of the duties of a MassMutual general manager, but this document is
general in nature and doeg not show that MassMutual has offered the
peogition to the beneficiary. Furthermore, even 1f the petitioner
had established the offer, 1t was not in effect as of the
petition’s filing date and therefore 1t cannot retroachively
establish that the petition was approvable ag of the filing date.
See Matter of Katiabak, 14 I&N Dec. 45 (Reg. Comm. 1971), in which
the Service held that beneficiaries seeking employvment-baged
immigrant clagsification must possess the necessary gqualifications
as of the filing date of the visa petition. Finally, counsel fails
to explain why a job offer represents a compelling factor in favor
cf waiving the job cffer requirement.

The petitioner submits further documentation regarding the
petitioner’s café, but there is no evidence that the petitiocner
(who works 50 hours a week for John Hanceck and volunteers for the
college basketball team) takes an active role in running the
pusiness. The passive act of owning a business does not inherently
gerve the national iInterest. Counsel states that *if [the
petitioner] were not permitted to continue his work, the U.S.
citizens employed by him would become unempleyed and the business
. - . would c¢lese.® We note that the café hag existed since 1980
and wag already well-established when the petitioner purchased it
as a "golng concerxn” in 1598, and the record shows that the café
had changed hands on more than one occasicn. There 1s no evidence
that the business would inevitably or automatically close if Lhis
petition is not approved. If the petitioner chooses to fire his
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employeeg in responge to the denial of the petition, it is the
petitioner, not the Service, who has made the continued employment
of those workers contingent on the outcome of the petition. An
alien cannot qualify for a national interest walver by buying a
kd -establighed existing business and then threatening to fire itg
whitkers {nless the waiver is granted.

The record shows that the petitioner has contributed to the growth
cf an already Magsively successful insurance and financial services
company, while deonating his time to a lecal college gports team and

investing in a successful side business. We certainly cannot say
that the petiticoner lacks initiative and dedication to his
community. . At the game time, the record offers no persuasive

evidence that the petitioner’s activities have had a significant
impact outgide of certain groups in the Honelulu area, or that the
petitioner’s activities as a recruiter for John Hancock offer any
net benefit to the United States economy, rather than simply
promoting the success of one business at the expense of its U.§.
rivals.

As is clear from a plain reading of the statute, it was not the
intent of Congress that overy person qualified to engage in a
profession in the United States should be exempt from the
regquirement of a job offer based on national interest. Likewige,
it doeg not appear to have been the intent of Congress to grant
national interest walvers on the basis of the overall importance of
a given profesgsion, rather than on the merits of the individual
alien. On the basis of the evidence submitted, the petiticner has
not established that a wailver of the reguirement of an approved
labor certification will be in the natiocnal interest of the United
States,

The burden of procf in these proceedings rests solely with the
petitioner. Section 291 of the Act, U.8.C. 1361. The petitioner
has not sustained that burden.

hig denial is without prejudice to the filing of a new petition by

T
a United States employer accompanied by a labor certification
. ssued by the Department of Labor, appropriate supporting evidence

ORDER: The appeal 1s digmissed.



