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DISCUEEICN:  The employment-based immigrant visa petition was
denied by the Director, Nebraska Service Center, and is now before
the Associate Commigsioner for Examinations on appeal. The appeal
will be dismissed.

The petitioner seeks clagsification pursuant to section 203 (b) {2}
of the Immigration and Nationality Act (the Act), 8 U.8.C.
1153 {b) (2}, as a member o0f the profegsiong helding an advanced
degree. The petiticner seeks employment as a research aggociate at
the Universgsity of Washington, where the petitioner is a doctoral
student . The petitioner asserts that an exemption from the
reguirement of a job offer, and thus of a labor certification, is
in the national interest of the United States. The director found
that the petitioner qualifies for classification ag a member of the
professions holding an advanced degree, but that the petiticoner had
not establighed that an exemption from the reguirement of & Job
offer would be in the natiocnal interest of ths United States.

Section 203(b) of the Act states in pertinent part that:

{2) Aliens Who Are Members of the Professions Holding Advanced
Cegrees or Aliens of Exceptional Ability. --

(A) In General. -- Vigasa shall be made available . . . to
gualified immigrants who are members of the professions
holding-advanced degrees or their equivalent or who because of
their excepticnal abllity in the sciences, arts, or business,
will gubstantially benefit progpectively the national economy,
cultural or educational interests, or welfare of the United
States, and whose services in the gclences, arts, professions,
or business are sought by an employer in the United States.

{B} Waiver of Job Offer. -- The Attorney General may, when he
deems it to be in the national interest, waive the requirement
of subparacgraph (A) that an alien’s gervices in the sciences,
arts, profesgions, or business be gsought by an employer in the
United States.

The director did not dispute that the petiticner cualifies as
member of the professions holding an advanced degree. The sole
issue in contention ig whether the petitioner has established that
a waiver of the Jjob offer reguirement, and thus a labor
certification, ig in the national interest,

Neither the statute nor Service regulations define the term
*national interegg.® Additionally, Congress did not provide a
gspecific definition of "in the national interest." The Committee
on the Judicilary merely noted in its report to the Senate that the
committee had "focused on national interest by increasing the
number and proportion of visas for immigrants who would benefit the
United States economically and otherwise. . . ." g, Rep. No. 55,
101st Cong., lst Segs., 11 (1988).
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Supplementary in fovﬂa_lon to Service regulations implementing the
Immigration Act of 1990 (IMMACT), ublished at 56 Fed. Reg. 60887,
£0300 (November 29, 1991), states:

The Service believes it appropriate to leave the application of
this test ag flexible ag possible, although clearly an alien
geeking to meet the [national interegt] standard mus:t make a
gshowing sgignificantly above that necessary to prove the
"progpective national benefit™ [regquired of alieng seeking to
gualify as "exceptional."] The burden will rest with the alien
to establish that exemptLon from, or waiver of, the job offer
will be in the national interest. Zach case 1s to be judged on
its own merits.

Matter of New York State Dept. of Trangportation, T.D. 3363 (Acting
Assoc. Comm. for Programs, August 7, 1998), hag zet forth several
factors which must be considered when evaluating a reguest for a
national interest wailver. Firsgt, it must be shown that the alien
seceks employment in an area of substantial intrinsic merit. Next,
it must be shown that the proposed benefit will be national in
scope. Finally, the petitioner seeking the wailver must egtabligh
that the alien will serve the national interest to a substantially
greater degree than would an available U.8. worker having the same
minimum gqualifications.

It must be noted that, while the naticnal interest waiver hinges con
progpective naticnal benefit, it clearly must be established that
the alien’s past record justifies projections of future benefit to
the national interest. The petitioner’s subjective assurance that
the alien will, in the future, serve the naticnal interest cannot
guffice to establws“ prospective national benefit. The inclusion
of the terx "progpective® 1s used here to regulire future
COﬁtXLbutlons by the alien, rather than to facilitate the entry of
an alien with no demonstrable prior achievements, and whose benefit
to the national interest would thus be entirely speculative.

The petiticner’s initial submission includes several witness
letters. The most detalled discussion of the petitioner‘s work
appears in a letter from Professor Irwin G. Sarason of the
University of Washington:

[The petitioner] is deeply involved in research on the
relationship between stress and coronary heart disease.

He is also conducting important research on the impact of the
psychological characterigtics of Asian-American population on
mental health care in the U.5. His contributions are extremely
critical and play an essential role in the research of our
departwment. . .

Coronary heart disease (CHD) is the leading cause of death in
America. . . . The research project [the petitioner] is working
on studies spouse careglvers of persong with Alzheimer’s
disease. Taking care of a progressively deteriorating spouse
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is a chronic stressor. This situation provides an opportunity
to gtudy how stress plays a critical role in the development of
CHD.

In the CHD project [the petitioner] ig regpongible for studying
the psychological impacts of caregiving stress and the pathway
from psychological distress Lo phygiclogical
disregulation. . . . The kind of study like this one isg
extremely complicated since it invelves multiple aspects of
psycheology and physiology. Thus 1t reguires that the
rescarcher is not only an expert in psychology, but alsoc has
tremendous knowledge in bilomedical gclences and clinical

experience. [The petitioner] is just such a researcher, .
fand] he ig also a master of advanced statistical analysis.
With a new statistical technology, I[the petiticner] and his

colleague successfully constructed a psycho-physiological model
explaining the pathways from chronic stress te CHD. . .

Another major study that he is conducting involves research on
psychological characterigtics and mental health services for
Asian-American populaticn. His pioneering work on the concept
of "Face Concern” in Asian culture and how it changes and
regulates people’s behavior in the acculturation process
gignificantly impacts the quality of current mental health
care. . . . His exceptional abilitiegs have enabled him to
introduce the firgt empirically wvalidated opersonality
asgesgment instrument that guantitatively measures an
individual’s tendency of Face Concexrn.

[The petiticner’s] work may turn out to be a landmark study in
the role of Face Concern ag it relates to the mental health of
Asian Americans. What [the petitioner’s] research suggests is
that Face Concern, a topic very much neclected in the United
tates, wmay be as important here ag 1t is in Asian
gocieties. . . .

(The petitioner’s! ocutstanding research talents in stress and
behavioral medicine combined with his strength in statistical
analysis make him an extremely valuable contributor in the very
challenging field of psychological research. . .

I do not believe our research efforts can reach successful
culmination without [the petiticner’sg] assistance.

Six other researchers and professors at the Univergity of
Washington offer letters of support, as do two individuals who
previcusly had worked with the petitioner at the Institute of
Psychology at the Chinese Academy of Sciences. These individuals,
for the most part, discuss the same projects described above in
Prof. Barason’s letter, but they alsoc mention other activities that
the petitioner has undertaken.



For example, Dr. Wenbin Mo, who ‘*worked directly with [the
petitioner] for three years" at the Chinese Academy of Science,
gtateg that the petitioner "developed new naticnal standardized
pergonality and mental health guestionnaires, and trained other
professionals on psychometrics, clinical psycholooy, perscnality
theories, resgearch design and statistics,” and that the petitioner
"wags selected as one of the main organizers of a major national
rasearch project . . . consisting of over 70 other health care
regearchers from all over Chira." Dr., Mo does not describe the
project itgelf.

Dr. James M. Scanlan, a research ascientisgt at the University of
Washington, states that the petitioner "was an essential part of
thne Chinese Personality Proiect which translated the MMPI
(Minnegota Multiphasic Pergonality Inventory), the worlds most
widely usged clinical personality assessment teol, into Chinege and
developed Chinese ncrmeg.”

Many witnesses emphasgize that the petitioner is an indispensable
part of projects underway at the University of Washington. They do
not explain why the petitioner’'s continued involvement with those
projects ig contingent on his receiving permanent immigration
benafitsa. At the time of filing, the petiticoner was still a
doctoral student, with a valid nonimmigrant gtudent visa unaffected
by the outcome of this petiticn.

The reccrd containg documentation regarding the study of stress

among caregiver spouses. This - article zrepesatedly mentions
Professor Peter P. Vitaliano, but other researchers are identified
only cellectively as Prof. Vitaliano's T'"coworkers®™ at the
University of Jashington. Other articles provide general

packoround information, which establishes the intrinsic merit and
natlional scope of the petitioner’s work but does not distinguish
the petiticner from others working in the same field.

The director reguested further evidence that the petitioner has met
the guidelines published in Mabter of New York State Dept. of
Trangportation. In resgpcnse, the petitioner has gubmitted
additional witness lettexs, background documentation, and scholarly
writings by the petitioner.

The most in-depth letter in this regponse is from Prof. Peter
Vitaliane, director of the 8tregs and Coping Project at the
University of Washington, who states:

[The petiticner’s] talents in statistical and mathematical
analysis make him invaluable to our project. . . . In a recent
pregentation . . . we developed a path model to describe how
gtress, psychological characteristics . . . and sccial factors
interact with physiological wvariables . . . to lead to the
development of CED. . . . This finding has been highly regarded
ag a breakthrough in the £field. The model was developed by
ithe petitioner] using a Partial Least Sguares approach to



Structural Fgquation Modeling. . . . Without this new technique,
it would have been impeossible to develop the model. [The
petitioner] is one of the few experts (less than 30, I believe)
in this country to know the technigue. . . . We cannot continue
our research without him.

It knowledge of this technigue isg, in fact, an esgential component
of the petitioner’s job duties, then 1t is not clear why that
requirement could not be listed on an application for labor
certification. Given the small number of resgearchers who know the
technigue, there would appear o be a good chance that the
application for labor certification would be approved.,
Neverthelegs, having asserted that "lese than 307 individuals in
the United States possess a skill without which the research
project Ycannob conbinue, " Prof. Vitaliano asserts that "we are not
seeking a national interest waiver based on a shortage of qualified
workaerg .t

Prof. Vitaliano asgerts that the petiticner "hasg a long history of
ocutstanding achievements" which Jjustifies projections of future
benefit, and that the petitioner "is well known, " and his "cutting-
edae research . e . is alsc  highly regarded by other
psychologists.” The original submission showed only the reaction
of colleagues at the University of Washincton and the Chinese
Acadermy of Sciences, with no diresct evidence that resesarchers
Tacking close ties with the petitioner have viewed the petitioner’s
work as being especially significant.

The remaining two letters submitted with the petitioner’s response
do not egtablish wider recognition. One witness, Dr. Sugan K.
Lutgendorf of the University of Iowa, hasgs collaborated with the
petitioner on several projects. The other witness, Professor Ilene
C. Siegler of Duke Universgity, who states that as "a colleague of
Dr. Peter Vitzliano" she has ‘'been able to observe [the

petitioner’sg] excellent work, ! praises the petitioner’s
"exceptional ability® and states that it would be '"beneficial®™ to
approve the petition. Prof. Siegler offers no specific comment on

the petitioner’s work or how 1t has affected researchers cutaide of
the petiticoner’s own group of collaborators.

The director denied the petition, stating that the record does not
fegtablish that the alien petiticner’s work is known and considered
unigue ocutside his immediate circle of collieagues.” The director
alsc noted that the petitioner has not egtablished why the labor
certification process, normally mandated by law for the wviga
clasgification gought, "is inappropriate in this cage. ™

Cn appeal, the petitioner submits arguments from counsel, one
further witness letter and other evidence. To show the impact of
the petitioner’s work, the petitioner submits a printout from a
citation index, ghowing that one of his articles has been cited
gseven times between its 1996 publication and 1899, One of these
citations is a self-citation by co-author J.X. zhang.



The letter on appeal is from Professor Richard M. Suinn of Colorado
State University, president of the American Psychological
Association, who states:

I met [the petiticner] in a profesgsional activity in Seattle,
Washington. I am wvery impregsed by hisg unigue background,
exceptioconal talent, and outstanding achievement in
psychological research. COther psychologists who know his work
also evaluate him very positively. . . .

[The petitioner] has already applied his research talents and
made outgtanding contributiong to pgychology and behavioral
medicine.

iThe petiticner] and his colleagues are the first to
demonstrate the complicated interaction between psychosocial
factors and metabolic physiociocgical factors in the ebioclogy of
CHD - & significant contribution te our understanding of CHD,
No prior studies have applied sophisgticated mathematical and
statistical modeling method, as usged in [the petitioner g]
study, in thig line of resgearch.

A letter from a top official of a major national organization
carries substantial welght, but there remain issues and unanswered
gquestions which prevent the approval of the waiver reqguest. For
instance, Prof., Suinn has asserted that the petitioner’s work
represents a gignificant advance in the gtudy of corcnary hearc
digeage, but the record does not show that this opinion ig shared
by experts on digeases ¢f the heart (such as cardiolocists).

Algc, while Precf. Suinn has stated that the petiticner’s work is
admired by "lolther psychologists who know his work,” this
asgertion ¢ontradicts nothing in the directer’s decigion. Indeed,
the director acknowledged that thoge familiar with the petitioner’s
work hold 1t in high regard. The director alsge found, however,
that mosgt of the psvyvchelogists who know the petiticner’'s work are
the petitioner’'s own collaborators and professors. The racord does
not contain objective evidence to show that the petitioner’s work,
prior to the petition’s September 1998 filing date, had already
influenced the work of regearchers at a national level. The
petitioner has not shown that six independent citations of one
article over the course of three years represents unusually high
impact within the field.

Coungel’'s arguments largely derive from the letters in the record,
put those letters do not always support counsel’s conclusions. For
ingtance, counsel asserts that the latters establishes that the
petiticoner's "work is well known in the field.® The letters do
not, in fact, provide direct evidence that the petitioner’s work is
well known ocutside of the universities where he has worked, and the
groups with which he has collaborated. Counsel asserts that thesge
witnesses have no motive to submit "false or biased testimony." We
do not claim that the witnesges have made false or intentionally



biaged statements; but a letter from one of the petitioner’s
collaborators cannot directly establish that non-collaborators are
Laware of the petiticner’'s work and consider it to be of special
significance.

While the director has repeatedly observed that the petitioner hag
not explained why labor certificdation would not be an appropriate
avenue, the petitioner has not addressed this concern. As noted
above, the petitioner was a student at the time of filing (and
appears to sgtlill be a student), in which cage he iz fully
authorized to participate in research projects at the University of
Washington under the terms of hig existing visa. The regulation at
8 C.F.R. 214.2(} (18] (1) allows an alien to work in the U.8. undexr
an H-1B nonimmigrant visa for up to six vears while an application
for labor certification is pending. While a variety of factors may
have a bearing on each individual casge, an application for labor
certification would not automatically prohibit an alien’s continued
employment. Participation in a relatively short-term regearch
study, funded for a finite period of time, 1s generally not a
gtrong argument that the alien reguires permanent immigration
benefits as well as an exemption frowm statutory reguirements that
generally apply to the visa classification sought. It appears that
Lhe walver reguest on behalf of thig petitioner (who, at the time
of filing, was 8till evidently several vyears short of the
completion of his profegszsional training) is premature at begt.

As is clear from a plain reading of the statute, 1t was not the
intent of Congregsg that every person gualified to engage in a
profegsion in the United S8tates sghould be exempt from the
regulrement of a job offer based on naticnal interest. Likewisge,
it deoes not appear to have been the intent of Congress to grant
national interest wailvers on the basis of the overall importance of
a given profesgion, rather than on the merits of the individual
alien. Becauge aliens of exceptional ability are generally
regquired to conform te the Job offer/labor certification
reguiremaent, atteatationg of excepticnal ability do not establish
eligibility for the walver. Ont the basis of the evidence
submitted, the petiticner has not egstablished that a waiver of the
reguirement of an approved labor certification will be in the
national interest of the United States.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, U.8.C. 1361. The petiticner
has not sustained that buzrden.

Thig denial is without prejudice to the filing of & new petition by
a United States employer accompanied by a labor certification
igsued by the Department of Labor, appropriate supporting evidence
and fee.

ORDER: The appeal 18 dismissed.



