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Irnrnjgration and ih'zrusa%i/atican Service 

File EAC 99 877 50897 Office: Vermont Service Center Date: g +? 

IN RE: Petitioner: 
Beneficiary. 

Petition: Immigrant Petition for Alien Worker as a Member of the Professions Hoiding an Advanced Degree or an 
Alien of Excep~ionai Ability Pursuant to Section 203(b)(2) of the Inmigration and Nationality Act. 8 
V.S.C. 1153@)(2) 

INSTRUCTIONS: 
This is the decision in your case. A11 documents have been returned to the office that originally decided yorar case. 
Any furtl~cr inquiry must be made to that office. 

lI'you believe the law was ixpprapriately applied or the analysis used in reach~ng Ihe declsiun was Inconsistent with 
the information provicicd or witlr precedent decisions, you nay  file a motion to rcconsider. Such a, motion must state 
the reasons tor reconsideration and be supported by any pertinent precedent decisions. Any rnotiorr to reconsider must 
be flied within 30 days of h e  decxsior, h i t  the motion seeks to reconsider. as required under B C.F.R. IQ3.5(a)(I)(i). 

I t  you have new or additional information time you wish to have considered, you may iiIe a mutian 10 reopen. Such a 
motion must staec the mw facts to be proved az the reopened prucecdihig 2nd be supported by affjdzvits or other 
documentary cvidcnce. Any motion to reopen must be Fried within 30 days of the decis~ora that the: motion seeks to 
rcopcn, except h a t  failure to file before his  period cxpires may be excused in the discretion of the Service where ie is 
demonserared &ar the delay was reasowablc and beyond the control of the applicant or petitioner. &. 

Any motion muse be fi'iied. with the offkc that originally decided your case ahng with a fee of $110 as, rcqnired under 
8 C.F.R. 103.7. 

@b&t P. Wiernann. Director 
~cbdnislrative Appeals Off i~e  
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DISCgl3i3YON:: The ev.pioyrr.ent-based irrLmigrant visa pet ition was 
denied by the Director, Vermont Service Center, and Is now before 
the Associate Comnissioner for Examinations on appeal. The appeal 
wiii be dismissed. 

We note that, while the reccrd shows that the p e t i t i o n e r  has been 
represented by counsel  and t h e s e  is no evidence t h a t  counsel has 
withdrawn his representation of the petikioner, there is no 
Fndicazlon that counsel was involved in preparing or filing the 
appeal. 

The peclcio~er see1k.s classification pursuant to secticn 203(b)(2) 
of the I v n i g r a t i o n  and Nationality Act ( t h e  Act) , 8 U. S . C .  
3 )  ( 2 )  as a member of t h e  professions holdir-g an advanced 
Cieg~ee.  The petitioner seeks engloyment as a postdoctosai 
researcher at Pencsylvania S t a t e  Universiary ("Perm S:ate7'). The 
petitioner asserts that an exemption f r o m  t h e  requirement or' a job 
o f f e r ,  and thus  of a labcr certification, is in the natio2al 
interest of khe United States. The director fcund that the 
petitioner qualifies for ciassification as a meEber of t h e  
professions hoiding an advanced degree, but that the petitioner had 
rot established that an exemption from the requirement of a job 
offer would be i n  t h e  n a t i o n a l  interest of t h e  United States. 

Section 203jb) of t h e  A c t  states in pertineze part t h a t :  

( 2 )  Aliens Who Are Members of t he  Professions Holding Advanced 
Degrees or Aliens of Exceptional Ability. - -  

(A) In General. - -  Visas shall be rr,ade available t o  
q u a l i f i e d  immigrants who are members of the professions 
holdin9 advanced degrees or their equivale~t or who because of 
their exceptional ability in the sciences, arts, or business, 
will s z b s t a n t i a l l y b e n e f i t  prospectivelythe national eco-norr,y, 
cultural or educational Interests, or welfare of the United 
States, and whose services in " L h e  scier-ces,  arts, professions, 
o r  business are sought Sy an employer i n  the United States. 

( 3 )  Waiver of Job Offer. - -  The Attorney G e n e r a l  may, when he 
deems it to be in the national interest, waive the requirement 
of subparagraph (A) that an allen" services in t h e  sciences, 
arts, professions, oz business be sought by an employer in the 
Uni ted  States. 

  he director did not dispute that the petitioner qualifies aa 
member of the professions holding an advanced degree. The sole 
issue in contention is whether the petitioner has established that 
a waiver of t h e  job oEfer requirement, and thus a labor 
certification, is in the national interest. 



Neither the statate nor Service regi l la t ions define the term 
vtnationai interest." Aciditionally, Congress did not provide a 
specific definition of "in E h e  national interest." The Committee 
on the Judiciary merely noted in its report to the Senate that the 
co~~rnlktee had "focused os~ national interest by increasing the 
number and proportion of visas for inmigrants who would benefit the 
united S t a r e s  economically and otherwise. * . = S. Rep. No. 55, 
IOlst Cong,, 1st Sess,, 11 (1989) , 

Supplementary information Lo Service regulations implementing the 
Im.migration Act of 1590 (IXMACT) , published at 56 Fed. Reg. 60897, 
60900 (Ncvember 29, 1991), states: 

r 7 i ne  Service believes it appropriate to leave the application of 
this test as flexible as possible, although clearly an alien 
seeking to meet the [national. icteresicl standard must make a 
showing significantly above that necessary to grove the 
s'prospective national benefit" [required of aliens seeking Lo 
qualify as "exceptional. " 1  The burden will rest with the alien 
to establish that exetnption from, or waiver of, the job offer 
will he in the naticnai in-ierest. Each case is to be judged on 
its own merits. 

Matter of New York State Deat, of Transwortaticn, 1 ,D. 3363 (ActLng 
~ssoc. Comrn. for Programs, August 7 ,  1398), has set forth several 
factors which must be considered when evaluating a request for a 
narional interest waiver. First, it mast be shown that the alien 
seeks employment 2n an area of substantial t n t r i n s i c  merit. Next, 
it must be shown that the proposed benefit will be national in 
scope. Fically, the petitioner seeking t h e  waiver musz establish 
t h a ~  the alien will serve the national interest to a substantially 
greacer degree than would an available U .  S. worker havirg the sane 
m i n i m a m  qualifications. 

It must be noted that, while the national interest waiver hinges on 
prospective naticnal benefit, it ciearly must be established that 
the alien's past recavd justifies projections of future benefit to 
the national interest. The petitioner" ssubjective assurance chat 
the alien will, in the future, serve the nations1 interest cannot 
suffice to establish prospective national benefit, The inclusion 
of the term "prcspective" is used here to require future 
contributions by the a14er1, rather than to facilitate the eztry cf 
an alien wikh no demonstrable prior achievements, and whose benefit 
to the national interest would thus be entirely speculative. 

Counsel states: 

[The petitronerl is a bionedical researcher with a specialty in 
cardiovascular disease and nutrition. Her research on .the 
effecrs of trace elemen~s on cardiac health has received a 
greaz deal of attention fron the medical comrn~ni ty  and has 
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irnportanc implicatfozs for understarding and eventually 
treating cardiac disease. 

Along with copies of her published research work and other 
c documentation of her e f ~ o r t s ,  including a number of awards, the 

petitioner submits several witness  letters. Penn State Professor 
Penny M. Kris-Etherton s t a t e s :  

['?he petitioner] 4s presently working with ne on dtfferent 
projects relaced to coronary rxsk fac~ors. . . . She is very 
knowledgeable aborar, core-ary risk fac",crs a the role csf 
nutrition in the modification of r i s k  factor status, . The 
results of her work on a t h e r o s c l e r o s i s  and t race  e lements  are  
exciring. - - . Eer work may play a r o l e  i n  rhe recommendation 
of new guidelines for optimal health. . 

[The petitioner] has demonstrated that she is an innovative and 
produc~ive scieneist wieh outstanding career potential. * 

Because of her many significant contributioss that she has nade 
to the field already, she has all the attributes necessary to 
make f us the r  iv.postant contributions to our understanding of 
t h e  role of nutrition ir? the prevention and treatment of 
Cardiovascular Disease. 

Professor (5. Channa Reddy, a l s o  at Penn State, asserts that the 
petitioner's TTindings are inportant for filling ir, the information 
gaps we face regarding trace elements in cardiovescular disease," 
and that the petitioner's frpresent work on LDL oxidation ar,d 
phytonutrienrs will open a new avenue in cardiac research fcr che 
prevention of azherosclerosis, a c ~ t e  myocardial infarcticn, e t c . "  
P r c f ,  Reddy adds ehat  t h e  petitioner's "research contributions for 
cardiovasc&lar disease -prevention are highly  appreciated by the 
scientific community araxnd t he  w o r l d . [ T  

Several o t h e r  witnesses state that the petitioner" work studying 
the link betweec trace elements ar?d cardiovascuIar disease is 
significant and impor",n-l, These witnesses, for the most part, 
participated in training the peeitione-r; therefore, while their 
statements have weight, those szaternents are not direct, firsr-nand 
evidence that t h e  petitioner's contributions a r e  recognized as 
s i g n i f i c a n t  outside of the fnstitxtions where she has skudied. 

The director requested f~rther evidence that the petitioner has met 
the guidelines prrblished in Matter of New York State D e ~ t .  of 
Transportation. In response, the petitioner has sub~itted 
additional witness Letters and arguments f r o m  counsel. Ccunsel 
devctes some of these arguments tc disputing the soundness cf 
Matter of New York State Dept. of Transportation, but it remains 
that the decision is a published precedent, and therefore it is 
bizding on the director; the director's co~~~pulsory reliance on 
published precedent cannot reasonably be viewed as Service errcr .  
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Counsel oSserves that the petitioner holds a postdoctoral position, 
which is by nature temporary and therefore not amenable to labor 
certification. This assertion, however, begs the question of why 
germanent immigration bezefits are necessary for the petitioner to 
hold a temporary position. The petitioner's desire to obti;in 
permanent resident s c a m s  before the academic cor.r.unity considers 
her to be sufficiently trained for permanent err.pkoyrnent is not a 
national interest iss~e. The outcome of ehe waiver request must 
rest primarily or. the petitioner's wcrk rather than on the 
transitory details of her current employment situation. 

With zegard to the petitioner's work, counsel states: 

[The pet i t ioner%sl  research on the correlation between micro- 
nutrients and cardiac health, and the scientific methoc5oLogy 
associated with her research, has been the subject of 
considerable attention. The Petftiozer's research and findings 
have contributed to an understanding of the f~ndamental causes 
of CVD and provide clues for the discovery of new approaches 
for reducing the incidence of s ~ c h  diseases. 

Several Pegn State faculty members describe the petitioner's 
ongoLng projeces IE which the petitioner seeks to find links 
between die, and carciiovascular disease. Dr. Nanan Ahluwalia, an 
a s s i s ~ a n t ;  professor at Penn State, states for example that r;he 
pe~itioner" s'work on L-arginine axd its srgnificance ir the aiet 
was well appreciated. by many food industries," The significance of 
this statement is difficult to evaluate because of the use of vague 
terms such as "well appreciated, and becaxse Dr, Ahiuwalia has not 
identified the "many food industries," let alone provided 
documentation f ron  then. 

All but one of the letcers are from faculty mernSers of universities 
where t h e  petiEioner has studied or worked; che remaining letter is 
from an officia: cf a private company with whom the petitioner has 
collaborated. The cestirnony of these individ~ais cannot directly 
establish "Lat the pet-,itionerPs work has attracted serious interest 
o~tsiae of those who have taught, superviseb, and worked with her. 
The recorB shows that the petitioner has published her findings, 
but this in itself does not establish the scientific cornmtlnity's 
reaction to those publications. 

The Association of American Universities' Cornnit tee on Postdoctoral 
Education, on page 5 of its Report and Recomrnenciations, March 31, 
1998, set forth its recommended. defi~ition of a postdoctoral 
appointment. Among the f a c t o r s  included in this definition were 
the acknowledgement that !!the appointment is viewed as preparatory 
for a full-tirr,e academic and/or research career, " and that '"the 
appointee has  he freedom, and is expected, to publish the resuits 
of h i s  o r  her research or scholarship during the period of the 
appointment, Thus, Chis national organization considers 
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pxblicatioa of one's work to be "'expe~ted,~ even arnong postdoctoral 
researchers who have not yet begun " a  full-cine academic znd/cr 
research career. 

The director denied the petition, stating that while the petitioner 
is working in a meritorious area of research, the record does not 
show that the petitioner has already shown acco~~plishxents that 
distinguish her work from that of other researchers in the same 
specialty, 

On appeal, the petitioner asserts that her ' ' cur ren t  work o~ cardiac 
bicrnarkers will open a new avenue in cardiovascular cutxition to 
combac the heare. disease. The current reseiirch is definit;ely a 
break thrc-dgh to prevent heart disease in the United States.'! 
While the petiticner and her mentors are surely sincere in their 
opiniocs regarding the petitioner" work, the recard contains no 
direct evidence to show that those opinions are shared by 
researchers who have nok been directly involved with her trainins. - - 
The petitioner claims '?significant recognition in the scientific 
ccmnunity, t z  but ehe only evidence she cites co support this 
assertion is the previously submitted !'exhibit 1 consisting 
entirely of letters from the petiticner's own collaborators, 
mentors, and former professors. 

The petitioner lists her accomp1ishments, such as awards she 
received at professional gatherings. Eany of these claims c o d d  
support a claim of exce2tional ability. Kevertheless, a plain 
readicq of the statute ar,d reqillations shows that aliens of - 
exceptional sbility are required to presezt a job ofZer 
with a labor certification at the time the petiticn is filed, and 
only for dile cause is "ihe job offer req~ireinent to be waived. 
Clearly, an alien' s exceptional ability is not prima facie evidence 
of eligibility for a national interest waiver of the job offer 
requfremert. 

The petitioner states 13 getting job offers in academic 
institutions . . . but they are asking national interest waivers 
for the position." The existence of multiple job offers cannot 
reasonably be considered a strong argument in favor of waivi~g the 
job offer reqzkrenent, particularly w h e ~  those enployers are 
unwi7ling to assist the petitioner in secsring permanent resident 
status. 

 he pe~rtloner submits copies of correspondence fron researchers at 
various irastieutions woridwide, requesting copies of the 
petitioner's published wcrk. Although several of these requests 
came years before rhe petition's filing, the record contalns no 
evrdence t k a r  any of these requests led clrinately to published 
cita",rozs of tke petitloner" work. In the absence of such 
citatiozs, we are unable to deterrzlne :f the reqisests reflect 
l~terest in zhas partfcular petitloner's work, o r  merely the fact 
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that t h e  other researchers shzre a co~r.rr.on area of interest with the 
petitloner an& seek to examine the work of ochers i n  the field. 

The record s h o w s  that the petitioner 1s a skrlled researcher in an 
i rrportant field, and t h a t   hose who have worked wirh h e r  hold her 
achievements in high regard. We cannot, however, de terrnine f rev, 
the record that the petitioner's work has had a m o r e  significant 
effect overall thax ehat of other c o ~ p e t e n t  researchers who work sn 
the sane sgecialty. The pezitioner's arguments on appeal LO  he 
effect c h s t  a job offer waiver would s iz ,p I i ty  her OWE search for 
permanent employment do nct establish a national interest i s m e .  
Crucial clarms have no objective, independent s u p p c r t .  While the 
petitioner i s  a t  ~ h e  t h resho ld  of what coui6 be a pronising careex, 
the waiver request appears to be premature at best. 

As is clear fron a plain readinq of t h e  statute, i~ w a s  not the - - 
inten'c of Congress that every person qualifsed to engage ir, a 
profession in the United States should be exempt from the 
requirement of a job offer based on national interest. Likewise, 
it does nct apsear t o  have been the f n t e n t  of Congress to grant 
naticnal ;fiterest waivers on the basis of the cveralh importance of 
a given profession, rather than on the rneri"ls of the individual 
a l i e n .  On the bas i s  of the evidence submitted, the p e t i t i o n e r  has 
not eszablkshed that a waiver of the requirement  of an approved 
labor certification will be in the national interest of t h e  United 
States. 

The burden of proof in these prcceedings rests solely wikh kthe 
petitioner. Section 291 of the Act, U.S.C. 1361. The petitioner 
has c o t  sustained that burden. 

This denial is withoi~t prejudice to the f i l i rag of a new pe t i t io r ,  by 
a United S ~ a t e s  employer accompanied by a labor certification 
issue6 by the Department of Labor, appropriate supporting evidence 
and fee. 

ORDER: The appeal is dismissed. 


