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INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office that originally decided vour case.
Any further inquiry must be made to that office.

f you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedem decisions, you may file 2 motion to reconsider. Such a2 motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion 1o reconsider must
be filed within 30 days of the decision that the motion secks to reconsider, as required under 8 C.F R, 103,561,

If you have new or additional information that you wish to have considered, you may (ile a motion to reopen. Such 2
motion must state the new facts o be proved at the reopened procecding and be supported by affidavits or other
documentary evidence. Any motion 1o reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that faflure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the omw that originally decided your case along with 2 fee of $110 as required under
§ C.FR. 1837,

FOR THE ASSOCIATE CO’V{MESSEONER
FXAMENAT%ONS

Habert P Wiemann, Director
Administrative Appeals Office -
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DISCUSSICN: The employment-basgsd Immigrant visa petition was
denied by the Director, Vermont Service Center, and is now before
the Associate Commissioner for Examinations on appeal. The appeal
will be dismissed.

We note that, while the record ghowg that the petitioner has been
represented by counsgel and there is no evidence that counsel has
withdrawn his repregentation of the petiticner, there 1s no
indication that counsel wasg involved in preparing or filing the
appeal.

The petitioner seeks clasgification pursuant to gsection 203 (b) (2)
of the Immigration and Nationality Act {the Act), 8 U.8.C.
1153 {b) (2), as a member of the professiong holding an advanced
degree. The petitioner geeks employment as a postdoctoral
regearcher at Pennsylvania State University ("Penn State®). Th
petitioner asgerts that an exemption from the reguirement of a job
offer, and thus of a laboer certification, is in the national
interest o©f the United States. The director found that the
petitioner gqualifies for classification as a member of the
profegsiong holding an advaenced degree, but that the petitioner had
not egtablighed that an exemption from the reguirement of a job
offer would be in the naticonal interest of the United States.

Section 203 (b) of the Act states in pertinent part that:

{2} Aliens Who Are Members of the Professicns Holding advanced
Degreeg or Aliens of Exceptional Ability. --

(A) In General. -- Vigas shall be made available . . . to
gualified immigrants who are members of the professions
holding advanced degrees or thelir eguivalent or who because of
their excepticonal ability in the gciences, arts, or business,
will substantially benefit prospectively the national economy,
cultural or educational interests, or welfare of the United
States, and whosge gervices in the scilences, arts, professions,
or businegs are sought by an emplover in the United States.

{B) Waiver of Job Cffer. -- The Attorney General may, when he
deems 1t to be in the naticnal interest, waive the requirement
of subparagraph (&) that an alien’s services in the scilences,
artg, prefessions, or business be scught by an employer in the
United States.

The director did not digpute that the petiticner gqualifies as

member of the professions holding an advanced degree. The sole
igsue in contention 1g whether the petitioner has established that
a waiver of the djob offer regquirement, and thus a labor

certification, 1s in the national interest.
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Neither the =statute nor Service regulations define the term
"national interest.” Additionally, Congress did not provide a
gpecific definition of "in the national interest.” The Committee
on the Judiciary merely noted in its report to the Senate that the
committes had "focused on natlonal interest by increaging the
number and proportion of visas for immigrants whoe would benefit the
United Stateg economically and otherwise. . . ." §. Rep. No. 55,
101st Cong., lgt Sesmm., 11 (1988%).

Supplementary information te Service regulations implementing the
Immigration Act of 1550 (IMMACT), published at 56 Fed. Reg. 60897,
60500 (November 29, 19%1), states:

The Service bellieveg 1t appropriate to leave the application of
thig test ag flexible ag poseible, although clearliy an alien
geeking to meet the [national interest] standard must make a
showing significantly above that necessary to prove the
"progpective natiocnal benefit® [required of aliens seeking to
gualify as "exceptional."] The burden will rest with the alien
to eatablish that exemptlion from, or waiver of, the Job offer
will be in the national interest. EKach case is Lo be judged on
its own merits.

Matter of New York State Dept. of Transportation, I.D. 3363 {Acting

Asgoc. Comm. Tor Programg, Augusgt 7, 1988}, has set forth several
factors which must be considered when evaluating a request for a
national interest waliver. Filrst, it must be shown that the alien

gseeks employment in an area of substantial intrinsic merit. Next,
it must be shown that the proposed benefit will be national in
scope. Finally, the petiticner seeking the walver must establish
that the alien will gerve Lhe national interest to a substantially
greater degree than would an available U.8. worker having the same
minimum gqualifications.

£ must be noted that, while the national interest wailver hinges on
prespective national benefit, it clearly must ke egtablished that
the alien’s past record Jjustifies proiections of future benefit to
the national interegt. The petiticner’s gublective assurance that
the alien will, in the future, serve the national interest cannot
suffice to establish prospective national benefit. The inclusion
of the term ‘'prespective® 1is used here to require future
contributions by the alien, wrather than to facilitate the entry of
an allen with no demonstrable pricr achievements, and whose benefir
to the national interest would thus be entirely speculative.

Coungel states:

[The petitioner] is a bicomedical researcher with a specialty in
cardiovascular digeage and nutrition. Her regearch on the
effects of trace elements on cardiac health has received a
great deal of attention from the medical community and has
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important dimplications for understanding and eventually
treating cardiac disease.

Along with copies of her published research work and other
documentation of her effortg, Including a number of awards, the
petitioner submits several witnegg letferg. Penn State Profegsor
Penny M. Kris-Etherton states:

[The petitioner] is presently working with me on different
projects related to coronary risk factors. . . . Bhe 1is very
knowledgeable about ccronary riek facteors and the role of
nutrition in the modification of rigk factor status. . . . The
results of her werk on atherocsclerosis and trace elements are
exciting. . . . Her work may play a role in the recommendation
of new guidelines for optimal health.

[The petitioner] has demonstrated that she i1g an innovative and
productive scilentist with cutstanding career potential. .
Because of her many significant contributions that ghe hag made
to the field already, ghe hasg all the attributes necessary to
‘make further important contributions to cur understanding of
the role of nutrition in the prevention and treatment of
Cardicovascular Digesase.

Profeggor C. Channa Reddy, &lso at Penn State, asserts that the
petitioner’s "findings are important for filling in the informaticon
gaps we face regarding trace elements in cardiovascular digeage,
and that the petitioner’s “present work on LDL oxidation and
phyvtonutrients will open a new avenug in cardiac research for the
prevention of atherosclerosisg, acute myccardial infarction, etc.”
Prof. Reddy adds that the petitioner’s "regearch contributions for
cardiovascular disease prevention are highly appreciated by the
goientific community around the world.r®

Several other witnesses state that the petitioner’s work studyving
the link between trace elements and cardiovascular disease is
significant and important. Thege witnesses, for the most part,
participated in training the petitioner; therefore, while their
statementg have welght, those gtatements are not direct, first-hand
evidence that the petiticner’s contributionsg are recognized as
gignificant ocutside of the institutions where she has studied.

The director requested further evidence that the petitioner has met
the guidelines publighed in Matter of New York State Dept. of
Trangportation. In response, the petitioner has submitted
additional witness letters and arguments from counsel. Coungel
devotes scme of thege arguments to disputing the soundness of
Matter of New York 8tate Dept. of Transportation, but it remains
hat the decision is a published precedent, and therefore it is
binding on the director; the director’s compulsory reliance on
published precedent cannot reasoconably be viewed as Service error.
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Counsel cobserves that the petitioner holds a postdoctoral position,
which is by nature temporary and therefore not amenable to lzabor
cartification. Thig assertion, however, begs the guestion of why
permanent immigration benefits are necessary for the petitioner to
hold a temporary poesition. The petitioner’g degire to obtain
permanent resident status before the academic community considers
her to be gufficiently trained for permanent employment is not a
national interest i1gsgue. The outcome cof the walver reguest must
regt primarily on the petitioner’s work rather than on the
transitory details of her current employment situation.

With regard to the petitioner’'s work, ccunsel gtateg:

[The petiticner’sl research on the correlation between micro-
nutrients and cardiac health, and the scientific methodology
assgocliated with her research, has Dpeen the gubject of
congiderable attention. The Petitioner’g regearch and findings
have contripbuted to an understanding of the fundamental causeg
of CVD and provide clues for the discovery of new approsachesg
for reducing the incidence of guch diseases.

Several Penn 8tate faculty members describe the petitioner’s
crigoing projects in which the petitioner seeks to find links
between diet and cardiovascular digeagse. Dr. Naman Ahluwalia, an
asgistant professor at Penn State, states for example that the
petitioner’'s "work on L-arginine and its significance in the diet
wag well appreciated by many fcod industries.” The gignificance of
this gtatement is difficult to evaluate because of the use of vague
termg such ag "well appreciated, " and because Dr. Ahluwalia has not
identified the "many food 1iIndustries,” let alone provided
documentation from them.

All but one of the letters are from faculty members of universities
where the petitioner has studied or worked; the remaining letter is
from an official of a private company with whom the petitioner has
collaborated. The testimony of these individuals cannot directly
egstablish that the petitioner’s work has attracted seriocus interest
outside of those whe have taught, supervised, and worked with her.
The record shows that the petitioner has published her findings,
but this in itself does not establish the scientific community’s
reaction to those publications.

The Aggociaticon of American Universities’ Committee on Postdoctoral
BEducation, on page 5 of its Report and Recommendations, March 31,
1988, s=et forth its recommended definition o©f a postdectoral

appointment. Among the factors included in this definition were
the acknowledgement that “the appointment is viewed as preparatory
for a full-time academic and/or research career,® and that "the

appointee has the freedom, and is expected, to publish the results
of his or her research or scholarship during the period of the
appointment , ¥ Thus, this national organization considers
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publication of one’s work to be "expected, " even among postdoctoral
researchers who have not vet begun "a full-time academic and/or
regearch career.”

The director denied the petition, stating that while the petiticner
ig working in a meritorious area of research, the record does not
show that the petitioner has already shown accomplishments that
distinoguish her work from that <f other regearcherg in the same
gpecialty.

Cn appeal, the petitioner agsgerts that her "current work on cardiac
bicmarkers will open a new avenue in cardiovascular nutrition to
combat the heart disease. The current research is definitely a
break through to prevent heart disease in the United States.”
Whnile the petiticner and her mentorg are gurely gincere in their
oplnions regarding the petitioner’s work, the record containsg no
direct evidence tec show that those opinions are shared by
regearchers who have not been directly invelved with her training.
The petitioner claims Ysignificant recognition in the scientific
community,® but the only evidence she cites to support this
asgertion 1is the previously submitted "exhibit I," consisgsting
entirely o¢f letters from the petiticner’'s own cocllaborators,
mentors, and former professors. :

The petitioner listg her accomplishments, such as awards she
received at profegsgicnal gatherings. Many of these claime could
support a <¢laim of exceptional ability. Nevertheless, a plain
reading of the gtatute and regulations shows that aliens of
exceptional ability are generally required toe present a job offer
with a labor certification at the time the petition is filed, and
only for due cause 1g the Jjob offer reguirement to be wailved.
Clearly, an alien’'s exceptional ability is not prima facie evidence
of eligibility for a national interest waiver of the Jjob offer
regquirement.

The petitioner states "I am getting Jjob offers in academic
institutions . . . but they are asking national interest waivers
for the posgition.” The existernce of multiple job offers cannot
reasonably be considered a strong argument in favor of waiving the
jek offer requirement, particularly when thoge employers are
unwilling teo assist the petitioner in seécuring permanent resident
status.

The petitioner submits copies of correspondence from researchers at

various institutions worldwide, regquegting copies of the
petiticner’s published work. Although several of thege reguests

came years before the petition’s filing, the record contains no
evidence that any of these reguests led ultimately to published
citations of the petitioner’s work. In the absgence of sguch
citations, we are unable to determine if the requests reflect
interest in this particular petitioner’s work, or merely the fact
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~that -the c¢ther researchers share a common area of interest with the
petitioner and seek to examine the work of others in the field.

Thes recordighows that the petitioner is a skilled researcher in an
important field, and that those who have worked with her hold her
achievements in - high regaxrd. We cannot, however, determine from
.the record that the petitioner’s work has had a more significant
effaect overall than that of other competent researchers who werk in
the same specialty. The petitioner’s arguments on appeal to the
effect that a job offer waiver would simplify her own sesarch for
permanent emplcoyment do neot egtablisgh a naticnal interest issue.
Crucial claims have nc objective, independent support. While the
petitioner is at the threshold of what could be a promising career,
the waiver reguest appears to be premature at best.

Ag is c¢lear from a plain reading of the statute, it was not the
intent of Congress that every person gualified to engsge in a
profesgsgion Iin the United States should Dbe exempt from the
regquirement of a job cffer based on national interegt. Likewisze,
it dees nobt appear to have been the intent of Congress to grant
national interest waivers on the basis of the overall importance of
a given profegsgion, rather than on the merits of the individual
alien. On the basis of the evidence submitted, the petitioner has
not egtablighed that a waiver of the reguirement of an approved
labor certification will be in the national interest of the United
States.

The burden of procf in these proceedings rests sgolely with the
petitioner. Section 281 of the Act, U.8.C. 1361. The petitioner
has not sustained that burden.

This denial is without prejudice to the filing of a new petition by
a United States emplover accompanied by a labor certification
issued by the Department of Labor, appropriate supporting evidence
and fee.

CGRDER: The appeal ig dismissed.



