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INSTRCCTIONS: 
This is the decision in your case. AII docrarr~ents have been returned to chc office wI1icll ~twiginaily decided your case. 
Any fkirrtl?er inquiry rnusi be made to that ofdcc. 

If you believe b e  law was inappropriately appliccl trr tllc anaIysis used in reaching the decision waq ia~consistent with rlrc 
information provided or with precederlr decisions, you xnay file a morion rt) recorrsider. Such a motion must crate the 
reesons for reconsideration and be supported by any pertinetat precedenk decisions. Afiy motion to recorlsider must be 
filed. within 30 days of ahc decision t%lat the rno~ion seeks to reconsider. as required under 8 C.P.R. 103.5(z)(L)(i). 

Ek' you have new or addititrnai ~nf'orrnation wizich you wish to have considered, you may tdie a motion to reopcn. Such a 
motion anush state thc ncw facts m be proved al the reupcrncd proceeding and be supported by affkiavits or orher 
docurncntary evidence. Any motion to reopen must be ?<led wrthin 30 days of Ble decision liaat rhe ~notlon ceeks to 
reopen, except dlar failure to file before this period expires rauy be excused in tile discretion of the Service where i t  i s  
de~rlonsrrated that the dclay was reasonaRIe 2nd beyond che contmi rrf the applicant or petitioner. @. 

Any motion must be filed wlth the oiflce which originally decided your cnsc alor~g with a fee of 51 10 a i  requiretl under 8 
C.I;.K. 103.7. 

FOR THE ASSOCIATE CCTM,S/IISSIONEK, 
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DISCUSSfON: The employment-based immigrant visa petition was donied by thc Z-Director. 
Vcmsnt Scwicc Ccntcr, and is now before the Associate Commissioner for Exmi~aticans cba 
appeal. The appeai will be dismissed. 

'I'hc petitioner seeks classification pursuant to section 203(b)(2) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. 7 153(b)(2), as a member of the professions holding an advmced degree. 
The petitioner assexts that m exemption from the requirement of a job offer. a d  &us sf a labor 
certification, is En thc national P~~tercst of the United Statcs. Thc director found that the petitioner 
qualifies for classification as a member oS: the pro4'essicsns hoiding m advanced degree, but t h t  the 
petitioner had not established that m exemption &om the requirement of a job offer would be in the 
national interest of the United States. 

Section 203(b) of the Act states in pe~inent  part th&: 

(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or Aliens o f  
Exceptional Ability. -- 

(A) In General. -- Visas shall be msde availabIe . . . to qualified immigrants who are 
members of the professions holding advmc~d  degrees or their equivalent or who 
because of their exceptional ability in the sciences, arts, or business, will 
substantinlfy benefit prospectively the national economy, cultural or educational 
interests, or weifare of the United States. md whose sewices in the sciences, arts, 
professions, or kusincss are sought by Y employer in the United States. 

(B) Waiver of Job 0fTcr. -- 'E'he Attorney General may, when hc deems ie to be in 
the ndtional interest, waive eke requirement of subpaagraph (A) that an alien's 
services En the sciences, arts: professions, or business be sought by m employer in 
the Crnitcd States. 

The petitioner holds a Master's degree in Microbiology from South Dakota St2te University. The 
petitioner's occupation hPls within the pertinent reg~datory definition ol a profession. The 
petitioner thus qualikles as a member of the professions holding m advmced degree. 'rhc 
remaining issue is whether the petitioner has established that a waiver of the job after requirement, 
md thus a labor certification, is in the nationai Interest. 

Neither the statute nor Service regulations define the tcrm ""national inrerest." Additiosraliy. 
Congress did nor providc a specific definition of '71n the national interest." The Committee on the 
Judiciary merely noted Egf its report to the Senate that the committee had "focused on national 
interest by increasing the n~rrnbcr and proportion of visas for immigrants who would bencfit the 
United States economicaily m d  othcwise. . . ." S. Rep, No. 55: IOIst Clang., I st Sess., I I (I 989). 

SuppIementary information to Service regulztions irnglcrnenting h e  Immigration Ace of I998 
(JMMACT), gublishcd at 56 Fed. Rcg. 644897, 60900 (Nsvcrnber 29, 1991), states: 
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'&'he Sewicc bciicves it appropri8tf.l.e to leave the application ofthis test as flexi6Ic as 
possible. aitl~ough clearly sn  alien seeking to meet the [national intcrcst] standard 
must make a showing significmt~y above ."hat necessary to prove the "prospective 
national benefit" [required of aliens seeking to qudi fy  as "exceptional."] The 
burden will rest with the alien to establish that eexernptiosz rrorn, or waiver of, the job 
offer will be in the natiozad interest. Each case is to be judged on its o w  merits. 

On appeal, counsel states that the intent of Congress md the ""essence" of immigration 
legislation is: 

Any person quaiiiled to engage in a profession in the United States should, in md 
of itself, be the basis for exemption from the requirement of a job offer based on 
national interest. m d  cause a lass to U.S. leadership in the science and technology 
[fields]. 

By IBW, advanced-degree professionals md aliens of exceptiona9 abiiiiy are generally required to 
have a j o b  offer and a labor certification. Section 203(b)(Z)(B) of the Act states that the job offer 
requirement "may" be waived when it is in the national interest to do so. The very existence of a 
job offer waiver underscores the existence of the underlying job offer requirement, and the plain 
wording of the statute amply demonstrates that Congress did not, In f k t ,  intend for every alien 
member of the professions holding advanced degree to be exempt from the job ofkrlla'bo~ 
certification requirement. 

A statute should be construed under the assumption that Congress intended it to have purpose 
md meaningftl effect. Mountain Statcs Tei. & Tel. v. Pueblo of Smta Ana: 472 U.S. 237, 249 
(1 985): Stilton V. United States, 819 F.2d 1289. I295 (5th Car. 1987). By asserting that Congress 
intended that the job offer requirement should never be enforced, counsel argues in effect that the 
section of the statute creating the job offer requirement would have no purpose OP meaningful 
ebl'ecr, 

Matter of New York State Degt. of Transportation? I.D. 3363 (Acting Assoe. Comm. fbr l'rogrms, 
August 7, 1998), has set forth severat factors which must be considered when evalua$ing a request 
for a national interest waiver. First, it  must be showx that the;. alien seeks employment in m area of 
substantial intrinsic merit. Next. It must be s h o w  that the proposed bend2 will be national En 
scope. Finally, the pettiones seeking the waiver m~isi. establish that the alien will serve the national 
interest to a substantially greater degrcc thzm would an available U.S. worker having the s m c  
minirn~arn qua1 ifications. 

It must be noted that, while the national interest waiver hinges on prospective national benefit: it 
c%early must be established that thc alien's past record jkastif?es projections of' fi~ture benefit to the 
national interest. The pctitioner9s subjecrivc assurcanzce that the alien will, in the future, serve the 
rznttorza! interest cmnot suffice to esrabiish prospective national berleiit. The irrciusion of the term 
"'prospective" is used here to require futerre contribrrtions by the alien, rzsther than to facrlitaee the 
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entry of an a6ien with no demo~strablc: prior achievements, md whose benefit to the national 
interest would thus be entirely spccuiativo. 

As achowledged by the director, thc pctitiuncr seeks employment in an a m  of intr in~ic merit, 
biomcdicaE P ~ s c ~ ~ ; % - E ,  and the proposed benefits of her work, new treatments for cancer, would be 
national ira scope, It remai~s, h e n  to determine whetl~er the petitioner has established that she will 
benefit the 87nited States to a greater extent than m availabie U.S. worker with the same minimum 
qudi&cations. 

Eligibility for the waiver must rest with the alien's o w  quali5cations rather than with the position 
sought. In other words. we generally do not zccept the argument that a given prsjcct is so 
important that my alien qualified to work on this project must also qualify for a national interest 
waiver. A petitioner must demonstrate a past history of achievement with some degree of influence 
on the fieid as a wl+mle. Maner of New York State Dept. of Transportation, supra, note 6. 

Noting that the petitioner had published only ogle article at the time of filing, had not received a 
signiiicant number of requests for reprints; m d  had not submitted evidence of the being 
widely cited, the director determined that the petitioner had not demonstrated a track sccord of 
success that wmd d provide a strong a s s r a c e  of f~1twp.e benefit to the United States. 

On appeal, counsel relies heavily on el-te state~neaats of the petitioner's references, most of whom are 
colleagues or coIiabori%'io~.s of the petitioner or her s~pervisor. 

Dr. Mary Srsgme: the petitioner's supervisor at Mount Sinai Medical Center, writes: 

One specific project in which the petitioner has played a mqjor role required lzer to 
learn to use coni'oca6 micros~opy, which is a very specialized skill in ce16 biology 
that ~ssualHy t d c s  many months-year to master cornpcteacy, [The petitioner], 
I~owever, was able to learn this highly technical skill and become a truc master of 
ehis area in a matter of weeks! This work has culrninatcd in [the petitioner] being 
second author on an extremely signillcant paper entitled " Reduced Mitochondria1 
Membrane Potential in p53-induced Senescence: Evidence for Altered 
Responsiveness of a Mitochond~ial Membrane Megachannel," which we recently 
submitted to a premier journal in "rhc field of cancer, namely Cancer Re~earch, the 
official journal of the American Association for Cancer Research. In this recent 
paper, we showed the first evidence for decreased mitochondria1 membrane 
potential In senescent cells. Thus, we have discovcre.6 a common pathway 
between two dlf'f@~cnt growth arrest pathways. which now can be strategically 
targeted to seiiectively force cancer cells to stop growing or die. This discovery 
scprcsents a real breakthrough En the understanding of how ceils decidc to die vs. 
to grow without co~lfroL (LC. cancer) and therefore, I~as significant implications 
with respect to cslascer treatment. 
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Another project En which [the petitioner] plays a key role is entitled "IsoIationr of 
Tumor Suppressor Genes in ~abdomyosarircom~~[.]'~ This prajccb is Gksaded by 
thc National Cancer Institute. Rhabdomyosarcoma. is an e rnb~ona i  tumor of 
childhood wIaich arises from primitive skeletal muscle-forming cells know[n] as 
rhabdomyoblasts. Thc identification of new tumor stappre-essar genes has bccn 
hindered by the Iimteed number of available techniques. Our goal is to identify 
tumor suppressor gcnes in ~habdomy&asar~ktm;k using a modified functional 
expression cloning method. [The petitioner's] extensive background in molecular 
bEoIogy 2nd her high quality technical skills make her tho idcar individual to carry 
out this work. Cerneant'ly: she is working on the first specific aim of this grant, 
namely the construction of a noma1 h u m m  DNA library in an inducible 
expression cloning vector. Based on her preliminary work on this project, 1 
expect that wc will make rimcIy contributions to understanding the molecular 
basis of rhabciomyosarco9na, which should translate ultimately in substmtialEy 
improve[d] existing methods to diagnose and treat this pediatric cancer. 

In a subsequent ietter, Dr. Sugme writes that the petitioner Is a key member of her research team, 
whose unique background elevates her above others meeting the minimum qualifications for 'ihc 
job. Frederick J. Suchy, Chairman of Pcdiatri~s at Mount Sinai Medical Center, where the 
pctiitisner is currently employed, writes: 

Since joining our department, [the petitioner] has made great progress in her 
research with Dr. Sugs-eie, which focuses on understanding the molecular basis for 
how cancer cells decide to continue growing vs. to die. As a reflection of her 
intoiligence. perseverance, and outstanding research potential. [the petitioner], 
together with Dr. Sugrue and. c011eague~, lhwe recently submitted a manuscript to 
a leading cancer journal that H believe will have wide impact on the field of cmcer 
research. This is an outstanding accomplishment far [the pctitiones] and cIearly 
demonstrates her potential br future outslanding achievements in f-esea~ch. 

Dr. Sam W. Lee, m assisharat professor of medicine at H a w d  -Medical School, indicates that he 
knows the petitioner through his (Dr. Lee's) collaboration with Dr. Sugme. Dr. Lee writes: 

[The petitioraerj, although earigi in her career, has already made significant 
contributions to cancer research. SpecificalIy, she showed that p53-induced 
senescence is associated witla a specific decrease in mitochondria1 membrane 
potential in tiamor cells. This is a very exciting result given that a decrease in 
rnitochond~ial membrane potential is a critical initiator of programmed cell death 
(apoptosis), an Important mechanism of killing tumor cells. Moreover, [the 
petitioner] has also made an important obsewatiow that this decrease in 
mitochondria1 membrane potential appears to bc differentially regulated in 
senescence compared to that in apoptosis. Therefore, these findings represent a 
major discovery because they reveal a potential method for selectively targeting 
cancer cells to either cell death or smescence (a form of permanent growth arrest). 
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'I'hcse originai results obtained by [the petitioner] and Ixr colIeageres provide the 
basis for developing new methods of cancer treatment. 

Dr. William G. Tatton, another ccaHlaborator of Dr. Sugrue, writes: 

Much work has been done to investigate possible mechanisms of p53-induced 
apnptssis, but relatively little work has addressed the equally important qercstion 
of how p53 induces senescence. Our recent studies have provided the ,%st 
evidence that apoptosis in degenerative neurons depends on rnitochondsEa~ 
signals. Specifically, a fall in mitochondria1 membrane potential was shown to be 
a critical carry event in apoptosis, Decreased mitochondria membrane potential 
induces opening of a rnitochondriaB pemeabiiity transition pore, which Beads ta 
the release of mitochondria1 factors that initiate cell apoptosis. 

[Thc petitioner1 has taken the major responsibility in our collaborative research 
showing that a decrease in mifochondrial membrane potesrtia! is also a feature of 
p53-induced senescence in tumor cells. This novel demonstration has resulted in 
the recognition of a new mechanism for cell again, one which ES different from 
apoptosis. This exciting finding was submitted as a manuscript to Cancer 
Research, which is a leading journal in the cancer field, [The petitioner's] 
significmt contribution to this work has earned her being Ilisied as sccond author 
on this ground-breaking paper. The work which [the petitioner1 accomplished for 
this project required having strong rnolecula/cell biology experience m d  
excellent skills in using I.rigl?Ily specialized lahurat,eory gieqrriprnent. including 
epifleaorescence microscopes and iaser confocal microscopes. Furthermore, [the 
petitioner] has demonstrated outstanding computer skills, which are vital for the 
data analysis in her research. 

Dr. Barbara M. Aufiero, a. biologist at Wdter Reed Army institute for Research who kncw the 
petitioner personafljy while working ah Mount Sinai Medical Center writes that the petitioner and 
her colleagues ""hatie made a major contribution in the field of dlae tumor suppressor gene, p53." 

Dr. Fang B,iao, a senior scientist at TrnCIonc Systems, Inc., praises the petitioner's project at 
Momt Sinai Medical Center but fails to indicate how hc became awae of the petitioner's work 
there or whether it has influenced his own work. 

The petitioner's advisor for her Master's thesis at South Dakota State Universiky, Dr. Carl 
Wcstby, wires of the petitioner's thesis: 

rl'he: petitioner] was the first to demonstrat'ic the presence of  an obesity gene in 
pigs. This work was funded by USDA . . . and was accepted for publication in a 
recognized national journal, . and will be ptrbiished soon. She ident ikd thc 
prcsence of one S ~ C ~ I O M  (exon) of the obesity gene in this important Iivcstock 
animal. I'Izis was breakthrough work becatase nobody had identifled this genc In 
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pigs before that. The scsults have tremendous ramifications in  agriculture and 
human health. I-Hog breeding decisions in the &ure can Ihopefuinrly be made so that 
the ""iean $b1m9' of this gene is passed along to progeny and the "fat form" is 
avoided. This will provide pork that is less fatty and better nutritionally for the 
m e ~ t  eating public. Since this same gene is also forand in humans: medical 
decisions can be made in individuals with obesity potential to forestakl some of 
thc damaging effects of obesity. 

While the petitioner's thesis research may have practical applications, it can be argued t h ~ t  anv 
thesis, En order to be accepted, must offer new and useful information to the pool of knowledge. 
The petitioner and; on appeal, counsel, repeatedly emphasize that the petitioner's thesis 
constituted original work which had never been done before. ?'he: director acknowEcdged that the 
petitioner's research is original, a~ld we concur. The petitioner's field, however, Eike mast 
science? is research-driven, md there would be little point in publishing research which did not 
add to the general pool of knowledge in the fieid. A petitioner must demonstrate that her 
research is groundhreaking, with fas-reaching impIications. It is not c lea  that her thesis is 
particularIy groundbreaking. The comments of the reviewer for ppubBEcation indicates that the 
petitioner's thesis, ""reports a partial sequence of porcine agouti gene skmibur $0 those alrmdy 
reporbed in ofher animcbhx." (Emphasis added.) In addition, as discussed below, the record does 
not reveal that this research lras beea cited or ofherwise utilized by independent researchers. 

On M a y  24, 1999, the director requested additional evidence from the petitioner, stcting: 

It is reasonable to expect that substantial dockamentation For [sic] well ktnown 
United St~tes experts, established institutions, m d  appropriate United States 
governmental agencies, who are ckuriy indcpenileni ($;he deneficinry. would be 
readily available if  the exemption of the job ofl'er is scalisticsally in the "11ationa1 
EntercstS' of thc United States. 

ClJnderZining in original, BtaIEcs added.) In response- the petitioner submitted several new letters. 

Dr. Ying Huang, a biologist at the National Instteuec on Aging, National Institutes of Health, 
indicates that he Had a post-doctoral fellowship at Mount Sinai Medical Center where hc met the 
petitioner's s~pervisor, Dr. Sugrue. While Dr. Muang praises the petiitioncr's work at Mount 
Sinai. echoing the sentiments quoted abovc, he is not iwadcpersden~ of the petitioner. h'!oreover, it 
does not appear that his opinion reflects the officiriE endorsement of the National Institutes of 
Health. 

Dr. Serge Prz-aedborski, a professor at Coiussibia [Jniversity, appears to have no professional 
rclatioazship with the pekitic~ner. Hc provides a general summary of the petitioner's resezch 
discussed above, skating; 

[The petitioner's research on p53-induccd senescence] may be a breakthrough 
Finding in cancer research which has the potential tcm Icad to the development of 
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alternative cancer treatments. particularly for tumors that do not respond to 
apopiosis-based treatments. 

. . . rl'he petitioner's] research may contribute to the development of therapies 
aimed at the induction of senescence in tumor cells. 

. . . [The petitioner's recent] work may contribute to our understanding of 
[Huntington's and i'arkinsr~n's] diseases. 

Dr. Przedborski mcreHy indicates that the petitioner's work has potentia!. He does not indicate 
that the petitioner has influenced his own research or that she has influenced her GcId as a whole. 

Dr. Gertrude Pfaffenbsnck~, a scientific advisor at a law firm, wites that she was asked to review 
the pctitioner9s work and provide a recommendatim. She states that the petitioner gained 
significant cxpericnce while emning her Master's degree and that she made " impo~ant  
discoveries" md participated in ""exciting work?" at Mount Sinai. Once again, Dr. Pfaffenbach 
fails to explain how the petitioner has Influenced her field as a whole. Specifically, she has not 
explained how other, independent cancer reseapchcrs have been influenced or taken a new 
direction in light of the petitioner's findings. It is also noted that Dr. Pfaffenbach Eists on her 
resume that she taught at  MOW^ Sinai in 1990 and 1992. suggesting she may have a professlona! 
connection to the petitioner os her coworkers. 

The new refkrences, especially Dr. Przedbsrski, the most independent expert to provide a 
rcfe'eroncc Ccttes, do not demonstratc that the petitioner has influenced her Geld. Rather, they 
support the director's conclusion that it was too early lo determine the impact ofthe petitioner's 
work on the cancer research community. Thus, counsel's agumer~t  that khc director's conclusion 
in this regard was "an arbitrary c~ncIusion not based on the facts," is not persuasive. 

On appeal, counsel also notes that the petitioner has published articles which have attracted 
requests for reprints. At the time of filing: the petitioner's thesis had been recentiy published and 
her research at -Mount Sinai had been acccgted for pubIicatEon. 'T'hc Associ~tiosa of American 
Univcrsitics' Committee on PostdoctoraI Education, on page 5 of its Rer~ori sand Recommendations, 
March 3 1 ,  1998, set forth its secommended definition of a postdoctoral appointment. Among the - - 
factors included in this definition were the ackrsowledgemen~ that '.tlw appointment is viewed as 
p~epz.k~fory for a hll-timc academic cwd/or research career," and that "he  appointee has thc 
freedom, and is expected, to publish the results of his or her research o f  schoIarship dming the 
pcsioil of the appointment." Thus, this national orgmini~alion considers publication of me's work to 
be "expe~ted, '~ even among researchers who have not yet begura "a full-time academic and/or 
research career.'' This report reinforces the Service's position ahat> contrary to cc~unscl's assertion 
OM appeal that a '-distinguishing': fzcror is publicittion in top scientific journals, publication of 
sc;holiirY.ly articics is not atomalicaily evidence of inilucntial contributions. We must consider t Ix  
~escarch community's reaction $CB those articles 
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The record contains three requests f i r  reprint for the petitioner's thesis md no evidence of citations. 
Three requests for a reprint, where the requester is simply demonstrating curiosity in the article md 
may not haye even read it yet, is not evidence -that the pctitioncs has influcmccd her Geld as a wI2oie. 
While Dr. Sugme asserts that she expects the pctitioancr9s work at Momt Sinai to bc ''widely cited." 
the petitioner must demonstrate that she had already influenced her field at the time of filing. As 
the ariiclc presenting the petitioner's rcscxch at Momt Sinai had not ycf been published, the 
petitioner can not demonstsate the community's reaction to it. It is acknowledged that on appeal, 
the petitioner submits numerous requests for reprints of the article. These requests, sent to Dr. 
Sugrkse aRer the petition wzts tiled. is not evidence that the petitioner had influcrmced her field at the 
time of filing. Moreover, as stated above, reqrrests for reprints, while notewor%%?y, are not 
necessarily evidence that the aP'iicIe was groundbreaking md influential. It remains to be seen 
whether these researchers will find thc articIcs useful to their o m  research mcl cite It in their o w  
WicIes. One published article which had not been cited at ail at the time of filing is simply not 
evidence ahat the pctitbomes had infiuexlced her field as a w11oIe. 

In her response to the director's request for additional documentation, the petitioner noted that 
her work has resulted in a renewed grs: for Mount Sinai. W i l e  the petitioner's resexclz is no 
doubt of value, it e r n  be argued that my research must be shown to present same benefit if it is 
to receive hnding and attention from the scientific community. 

On appeaI, counsel notes the petitioner's membership in prafcssional orgmization~. The record 
docs not reflect thst the membership requirements for these organizations is such that rnernbcrship 
is evidence the petitioner is more influential than others In her field. Morcsver, membership in 
professional srgmiaations is merely one criterion of the exceptional ability classiiication, a 
classification nomdiy requiring a Iabor certification. Thus, we cmnot say that evidence relating to 
one criterion of that category is evidence tl~rsl a waiver of the Iabor certification process is wmmted 
in the national interest. 

Finally. counsel provides several arguments as to why the labor certification process irselfwoutd be 
detrimental no the nations! interest. 

First. counsel argues the labor certifjcixtion process would be an "obvious disadvantage" for the 
pcaitioner as it would mix her with "many other relatively Ecss qudified applicmts." Counsel 
characrcrizes the process as '"fair9' to the petitioner md "risky*' to the cancer research field. 
Counsel does not adequately defend these assertions. Cnunsell's agments  that the petitioner's 
work requires "sophisti~ated ski1ls" mdl that ' 6 r ~ s ~ ~ c h  consistency" is important are not 
persuasive. An employer e r n  list the neeessq  job skills on an appiication for a labor. certiEcatiorr. 
Moreover, as stated above, we generdly do not accept the argument that a given project is so 
irnportmt. that my alien quaTificd to work on this prqject must also qualilj, for a national interest 
waiver. Nor do we find that the Sewice should waiver the labor certification requirement for every 
rcscacher simply because the project on which they began work as a nonirnmigrmt requires 
6 6 consistency.'- 
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Go%a.nsel's second argument seems to contradict lrer first agumcnt, asserting that the labor 
certification process would restrict the petitioner's skills to her employer, whereas waiving the 
requirement would a1164~ her skills to be z-ipphed nationwide. if rescach consistency is so 
important to the petitioner's current employer that it is in the national interest no; to make them go 
though t&e labcr.certificatio~n process, it is not clear how ailowing the petitioner the freedom to 
find other employment is dso in the national interest. 

Co-msei's final agwmesat that the labor certific;e%ion process will disrupt the petitioa~r's 
concent~atiorz on her job is not persuasive. The labor eertific~tion process is the nomal 
re-eqksirement for advanced degree professionals. A petitioner must demonstrate that her skills 
wxrmt a. waiver of that process, not simply that it wiII be distressing for her to enduse the process. 

Nothing in the IegisIative history suggesis that the national interest waiver was intended simply as a 
means for employers (or self-petitioning aliens) to avoid the inconvenience of the labor certification 
process. The inapplimbility or unavailability of a labor certification e m o t  be viewed as sufficient 
cause for a national interest waiver; the petitioner stilt must dem01~csfrafe that the self-employed 
alien will serve the national interest to z, substantially $seater degree than do others in the same 
field. Mztter of New  yo^? notnote 5. As discussed above, the petitioner 
has not demonstrated thzt she meets this requirement. 

As is clear from a plain reading of the statute, it was not the intent of Congress that every person 
qualified to engage in a proPession in the Uaited States should be exempt from the requirement ofa  
job offer based on national interest. Likewise, it does not appear 10 havs: been the intent of 
Congscss to grmt nztio~lial interest waivers on h e  basis s f  the overall importance of a given 
profession, rather than on the merits of the individual alien. On the: basis of the evidence submitted, 
the petitioner has not established that a waiver of the requirement of an approved labor certification 
will be in the national intercst of the United States. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act: 8 
U.S.C. 2 36%. The petitioner has not sustained that burden. 

This denial is without prejudice to the filing of a. new petition by a United Stares employer 
ac8ccornpanied by a labor certification issued by the Depatmcnt of Labor, appropriate supporting 
evidence md fee. 

BRIIEW: The appeal is dismissed. 


