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IN BEEALP' OF PETITHONER: 

INSTRWCTIOXS: 
This is the decivii~n in your case. Ail docu~nenrs have been retrirned to tlhe office which originally decided your case. 
Any farthtr inquiry must be made to that office. 

If you bekieve the Iaw was inappropriately applied or the analysis used in reaching the decision was ii~consistent with the 
information provided or with precedent decisions, you tnay file a iglotkogl to reconsider. Such a motion tnust stale tlrc 
reasons for recoarsideratiora and he supported by any pertinent precedent decisions. Any moiion to reconsider must be 
BiIed within 30 days of [he decision that the nrorion seeks to reconsider, as required unrPer 8 C.F.R. 103.5(a)(l)(i). 

Ti you hmc new or ad&riomal Information which you wish to Rave corlsidered, yora m y  file a nlarlion to reopen. Such a 
rntaticiti must statc the new facts to be proved at the reape~led prucecding and be supporccd by affidavits or other 
iiocumenrary evidence. Any motion to reopen must be tZied within 30 days of the decision thaf the rdotion sects ti) 

reopen, except t lu t  failure to file before tills period expxres may be excused En the discretion of the Scrvlcc where it  is 
demonstraced rhar the deiay was reasonahlc and heyond the control of the appficanr or petitioner. d. 

Any  rh~oeiol~ rrlusr he filed with the orfict: which origil~ally decided your case along w l a ~  a fee of $1 10 as required under 8 
C.F.K. 103.7. 

FOR 'THE ASSOCIATE COMMISSIONER, 

&&g&istrative Appeals Ok'f?cc 



IBISCUSSEON: 'The employment-based immigrant visa petition was denied 'Cay the Director: 
Vcrmont Service Center, and is now before the Associate d'csrnmissioncr for Exminations on 
appeal. The appeal will bc dismissed. 

The petitioner seeks classification? pwsumk to section 203(b)(2) of the lmmigrafion m d  Natioezaiity 
Act (the Act), 8 U.S.C. l153($)(2), as an alien of exceptionai ability and a member of the 
professions holding an advanced degree. The petitioner asserts e h ~ t  rn exemption from the 
requiremem of a job offkr, md thus of a labor certification, is in the nationaF interest of the Lnited 
States. 'Ihc director found that the petitioner quaIifks for chssi5cation as an alien of exceptional 
ability or a member of the professions holding m advmced degree, but t h t  the petitioner had not 
established that an exemption from the requirement of ajob offer would be in the national interest 
of the United States. 

Section 203(b) of rht: Act states in pertinent pxt  &st: 

(2) Alicns YVho k e  Members of &c Profissions MoIdislg Advanced Degrees OF Aliens of 
Exceptional Ability. -- 

(A) In Generd. -- Visa isshaP% be made available . . . to qualified immigrants wlao are 
members of the professions holding advanced degrees or their equivalent or who 
bccahase of their exceptional ability in the sciences. arts, or btasincss, will 
substantialiy benefit prospectively thc national economy, cultural or educational 
interests, or weifkre: sf the United Stales, and whose sewices in the sciences, arts, 
professions, or buskncss me sougl~t lay an employer in the IJnited States. 

(B) Wiiver of Job Oilier. -- The Attorney Genera! may, when he deems it to be in 
the national interest, waive the requircmcnt of subparagraph (A) that an alien's 
services in the sciences. arts, professions, or business he sought by an employer in 
thc United States. 

It appears from the record that the petitioner sccks cPasslPicatthgn as an alien o r  exceptional ability. 
'Fhis issue is moot, however, because the record establishes h2t the petitioner holds a Master's 
degree in organic chemistry from the Shmghd Institute of Mzterla Medica. The petitioner's 
occugmlion fails within the pertinent regulatory definition of a psafcssion. The petitioner thus 
qualifies as a member of the psofessions holding m advanced degree. Thc remaining issue is 
whctlzer the petitioner has established that a waiver of the job offer requirement, m d  thus a jabor 
certification, is in the national interest. 

Neither the statute nor $emice regufations define the tcrm "'nationa8 interest." AdditionaIEy. 
Congress did not provide a specific definition o f "  in the national interest.'' Thc ComrnEttce on the 
Judiciary mercIy noted in its report to thc Scnate that the commitlee had "focused on national 
interest by incrcasiasg the number and proportion caf visas for imrnigraats who W O L I ~ ~  bevaeiIt thc 
united Slates c6;onomtcalEy and otbcwise. . . ." 3. Rep. No. 55: 1 OI st Cong., I st Sess., 1 I (1 989). 



SnppEementwy i n fom~t i i~n  to Service regulations implementing the Irr~migration Act ol' 1990 
(IMMACT), pubiisl~ed at 56 Fed. Reg. 40897, 60900 ~ o v c r n b c r  29, 1991), slates: 

'E'he Sewice GeBieves it appropriate to leave the application of this test as flexible as 
possible. although clearly an alien seeking to meet the [national interest] stmdard 
must make a showing significantly above that necessary to prove the "prospective 
national benefit" [required of aliens seeking to qualify as " exceptionaf." ] The 
bearden will rest with the alien to establish that exemption from, or waiver of, the job 
offer will be in the national interest. Each case is to be judged on its o w  merits. 

Matter of New Uork State Dept. of Transx~ortation, T.D. 3363 (Acting Assoc. Comm. for Programs, 
August 7, 1998), has set forth several factors which must be considered when evdmting a request 
for B national interes8 waiver. First- it must be shown that thc alien seeks cmp1oyrnen-t in an area of 
substantial intrinsic merit. Next, it must be shown that the proposed benefit wili bc national in 
scope. Finally, the petitioner seeking the waives must establish that the alien will sene  the natronaI 
interest to a substantially greater degree thm would an mailable U.S. worker having the same 
minimum qualifications. 

Jt must be noted that, while the national interest waiver hinges on prospective national benefit, it 
cicarly must be established that the alien's past record jjutiiles projections of future benefit to tBze 
naxional interest. The petitioner's subjective asswmce that the alien will, in the future, serve the 
national interest c m o t  suffice to establish prospective national benefit. The inclusion of the te rn  
""prospective" 1s used here to require future cnntribudoxss by the alien, rather than to faciEit&e the 
entry of an alien with no demoastrabk prior achievements: m d  whose benefit to the nationall 
Irnrcrest would &us be entire[ y speculative. 

As ackraow/edged by the director, the record establishes that the petitioner is w~rking  En an area of 
intrinsic merit QnaturaE product chemistry) and the proposed benefits of his work (cancer 
prevention) is in the national interest. 

Dr. Chi-Tang Mo, BII whose laboratory the petitioner worked at Rutgers University, that 
the petitioner was the fkst to identify the mti-cancer, chemopseventive agents in bluebenies, 
sage md thyme, discovering '"88 new antioxidants, thrcc new ~mticasacer agents, and 4 new 
6;omp~rznds from these two spices." in addition: 

[The petitioacr] successhlty designed and synthesized 12 resveratrol derivatives. 
which show strong cmcer ~hemoprcvention activity. Now one compound MR-3 
Is Esz clinical study. This compound i s  thc exact cmcer chcmopteventive agent 
and it even c m  recognize norma! cells from cancer ceEIs. We r-;re prepmi~rg to 
apply [for] a patent for these compounds with Rockefcilcr University researchers. 

FinaTfy, Dr. HCD asserts thai thc petitioner was Envcpaveci with research on the medicinal herb Asrcr 
EiezgulaPus, nonvolatlve products horn Maiilard reaction, and the thermal degradation products of 
N-acety fglucasamine a ~ d  carnosol. 



Page 4 EAC-99-036-53 E 86 

Dr. Nitin T+ Telang; Head of the Carcinogenesis and Prevention Laboratory affiliated with 
Cornell I?niversityqr, writes; 

1 have recently established a collaborative research program with [the petitioner] 
and Prof- Chi-Tang I-10 to screen the new compounds isolated or synthesized in 
Prof. Ho's Iaboratory by [the petitioner.] From mongst several classcs of 
compo-mds currently being tested la my model, bioactive sh-uckural analogues af 
a nsfural phgrtoakcxin (Resveratrol) present in grapes exhibit exceptional promise 
as a new class of chernopseventve agents. These compounds have potent 
antioxidant a d  apoptosis inducing properties, and induce a strong inhibition of 
HER-2neu oncogene expression. Upon completion of preliminary screening in 
my model, promising agents .will be rapidly entered into conventional pre-eclinical 
md clinical trials on brcasx cancer patients. During our coliabssation, I have had 
several occasions to interact with [the petitioner.] He has provided ample 
evidence for zn outstanding technical competence in fl~e areas of natural product 
chemistry, phmacogwosy, phmacology 3rd modern arsalytical methods. EIis 
wide experience in isolation, puri-hiication and identification of na%efratE prejducts 
represents a major teclanical strength of our collaboration. 

Edrnoznd J. LaVoEe. a professor at Rutgers Ul~iversiry, indicates that be co-authored two articles 
with the petitioner and that the petitioner's "research efforts, insiglrts, and ability to problem 
solve werc thc principal factors that gave rise to the data presented in these manuscripts." 

Voldemar Madis, Vice Chairman of Madis Botanicals, Hprc. indicates that his company has 
cokibcsratcd with Dr. 110's Iaboratory and writes: 

[The petitioner] is the principal researcher working on a very irnporlant and 
promising nutrackintical project which is supported by grants from the New Jersey 
Government. The research goal is lo study the cancer ehemoprevention activity 
of American dietary fmits m d  spices and to try to try to isojatc and structteraliy 
elucidate anticancer and antioxidative comp01~ents. This prtPjecl could 
significantly improve health care in the TJnited States. 

Dr. Mou-Tuara IIuang, the EPIrcctor of Biochemistry at Rutgers Lniversity; Dr. Geetha Ghai, the 
Assistant Director; Dr. Chuxng Ymg, the Associate Chairman of the Chemical Biology 
I l cpa~men t  at Rutgers Unive~sity; and Dr. Nobuji Makatmi: a professor at Osaka City University 
who has collaborated with Dr, HO meirerate much of the information qucpr~d above. Dr. Qhai adds 
that the petitioner also played a key rolc isolating a d  purifying tea polyphenols for a joint 
projectto elucidate the inhibitory mechanisms of tea against cxcinogenesis. Robert T. Roscn, a 
member of the petitioner's thesis committee indicates that the petitioner published I0 papers 
while a graduate student at Rutgers. ""many times more publications than zny other student who 
has been in the graduate program.'- 
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PFO~CSSOT Aim Lao of the Shanghai Institute of Materia Medica writes: 

[Thc pctitiones'sj project here wsls " [Sgtudies on the chemical components of 
AcoruLv ladarrinowt Scott[.]" This plant is a traditional medicinal herb and has 
been used as medicine in China for hundreds of years, bat the chemical 
components are unknown and we wanted to know the bioactive csmphpegnds of 
this plant. [The petitioner] slaowed his remarkable talents m d  great research 
capabilitygi, he did an excellent job here. Me EsoTatedi 25 compounds: three new 
alkaloids showed strong bioactivity when  hey were tested in [the] Lab of [the] 
Department of Phmacology. NOW together with [the petitioncrl md Dr. Xichan 
'Fang, I an applying [for] a patent for these new alkaloids. In addition, [the 
petitioner] also published two papers [in] Chinese Chemical [tletters, the leading 
journal of Chinese chemical research when he stayed in my lab. 

The d i ~ e ~ l o ~  concluded that tthe petitioner had not demonstrated greater achicvcrnents thm other 
researchers evaluating antioxidants. The director questioned whether the benefits of mtioxidaszts 
had been estabIished. 

While the petitioner fails to submit evidence firmly demonstrating the acceptance by the medical 
community of the importance of mtioxidarrts in preventing cancer, counsel argues that the 
petitiorcler's work, which led to a degree from Ratgers University m d  was published by American 
Chemical Society joumaEs, cannot be dismissed as merely speculative. It appears that tthe area sf 
cbemopreventive foods is studied at prestigious university labs and that fhc petitioner's work has 
been published in mainstrcm journals. Thus, this general area of research cannot be 
characterized as entircEy speculative. 

Counsel's remaining arguments regarding the petitioner's contributions to this area of research 
are mot as persuasive. Co-msei argues that the petitioner's role as a "leader in the group of one of 
the top h e  research terns in natural products reseach in the world," md the petitioner's 
pei97Iication of articles in leading journals is sufficient 80 establish that his work could not &C 

duplicated by klsz mailable U.S. worker with the same mirzirnm quaIificatisns. 

A petitioner must demonstrate a past history of achievement with some degree s f  influence on ehe 
Geld as a whole. KebfNew supraf note 6. The rehence 
letters are aIE from professo~s, colleagues, md ~~llaborators. While such Iettcers are useful in 
detailing the ~pecifics of ~ I I C  petitioner's research and his role iez coI1~boratlons, they cznnot, by 
themselves, establish that the petitioner has influenced his field as a whole. New letters 
submitted on appeal fail to provide evidefice of independent cvsrluation of the pcbitioner's work. 
Dr. YU Shao, who praises the petitioner's work, indicates that the petitioner "is engaged into our 
company9s research project9' at WhEteI~ail-Robins Healthcare. The remaining letters are from 
Rutgers faceaity. 

OPT appeal. the petitioner submits copies of his 20 articles, most of which ]lave been published, 
many of which are only a fkw pages long. WEZ~IC the number of articles is nc~reworthy, t>ve of thc 
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articles are on sage. and three of the articles are on thyme, suggesting that the petitioner 
published sever&! articles on different parts of the same research prqject. ' I ' k  Association of 
American Universities' Committee on Postdoctoral Education, on page 5 of its Report m d  
Recommendations, Mxch 3 1, 1998. set forth Its recommended definition of a postdoctorai 
appointment. Among the factors included in this definition were the achow2edgement that "the 
appointment is viewed as preparatory for a full-time academic andas research cxeer," and that 
'"he appointee has the freedom, and is expected, to publish the resuits of his or her resea& or 
schoia-ship dwing the period of the appointment.'* Thus, this national organization considers 
publication of one's work to be "expected," even mong resesff~chers who have not yet begun " a  
fu'sr%I-time academic and/or research ~areer." This r e p &  reinforces the Service's position that 
publication of schoialy articles is not automatEcaHly evidence of iafluentid contributions; we must 
considcr the reseach community% sei%c$ion to &ose wticEes. The record contains no evidence t h ~ t  
the petitioner's articles I.rave been cited by independent researchers, or even that they Iaavc been 
cited at alE. 

The petitioner also submits evidence that he was one of ten finalists in the Food Chemistry 
Division's Graduate Poster Paper Competition 31 Florida State University. 'i'hcrc is no evidence of 
whether he won this competition or Ietters from independent researchers attesting to how this poster 
presentation influenced their own research. 

Finally, the petitioner submits evidence that he has appIied for a U.S. patent. It is not clear that 
everyone who holds a patent for a usefd invention inherently qualilies for a national interest 
waiver of the job ofkr re-equiremcnr. Mattes of New York State Dwt. sf Trmsportati~n, S L ~ D I - ~ ,  

note 7. The patent application reveals that the invention Is m malog of resvcrzt~ol, a naturai 
compound in grapes known to have chemopreveratlve attributes. TIzere is no evidence, laowever, 
from independent experts evaluating the Empo~mcc of a resveratrol analog in preventing cancer 
or exphieining ITOW this invention Eras influenced the held of natural products chemistry. A patent 
merely certifies m invention or process as origina!. Finally, as the patent had yet to be approved 
at the time of f%ng or even at the time the appeal was fiEed, the getitioarer cannot dcrnonstrate 
that his invention has been utPIized nationwide or influenced his field as a wholc. 

As is clex from a plain reading of the statute, it was not the iatent of Congress that every person 
qualified to engage In i4 profession En the United States should be exempt from the requirement of a 
job 019'er based on national interest. Likewise, Ee docs not appear to haw been the intent of 
Congress to grant national interest waivers on the basis of the overall impoi%mce sf a given 
proltssion, rather than on the merits sf the individuai alien. On the basis of the evidence submitted, 
the petitioner Iaas not estabIisAed that a waiver of the requirement of an approved lzbor certification 
will be irz the national interest ofthe United States. 

Thc burden of proof in these proceedings rests solely wit11 the petitioner. Section 291 of the Act, 
I1.S.C. E 361. 'h'Eae petitioner has not sustained that burden. 
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This denial is without prejudice to the filing of a new petition by a United States employer 
accompsnied by a T 2bor certification issued by the Ilepargmenl of E;ebor, appropriate supporting 
evidence and fee. 

ORDEW: The appeal is dismissed. 
, . 


