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Petition: Immigrant Petition for Alicn Worhr  as a Member of the Professions BoldEilg an Advanccd Dcgree or an Alien 
of Exceptional Ability Pursuant to Section 203(b)(2) of  the Imrnrigracion and: Nationality Act, 8 U.S.C. 
I 153(b)(2) 

INSTRUCT1 ONS: 
This is the decision in  your case. AIT documents have heen returned to the office which origlnaIiy decided your case. 
hfiy further Eaqairy must be made to that office. 

if you believe h e  law was inappropriately applizd or the analysis used in reaching h c  iiecisko~~ wirs ii~consrstent with the 
information provided or with precedent decisions, you may bile a motion to reconsider. Such a rnorion mcsr stare the 
reasons for recunsiileratiola and he supported by any pertinent precedent decisiotls. Arly rnrotion to reconsider mush be 
6Eed wirhin 30 days of the decision that the motion seeks to rccr~ncider. as required usrder 8 F.F.R. 103.5(a)(l)(i). 

If you have acw or additiotrai information w h ~ c h  you wish 10 have considered, you may file a mottoil to reopen Such a 
anotion musk state the IICW hcts to be proved at the reopened procecdisig and be supported by affidavits o r  trb~er 
docamerltary evidence. Any rnorion LO reopen must be filed within 30 d;ys of the dccision ellat the motion seeks to 

rtlopcn. cxccpt [bit P~iIirrt: to file before this period expires t ny  be excused in the discretion of the Service whcrc is is 
dcmonsrrkcd that tilt deiay was rea~onzbIe and beyond tIlc control of rhe applicant or petitioner. @ 

Ar~y urrlr~tion rnust he tiled wid1 tf~c office wlaich originaEIy decided your case aiorlg with 2 fee of  $E 10 as required lander 8 
C.F.IP. 103.7. 

E:OR TlIE ASSOCIA'I'E COMMISSIONER, 
EXAMINA'I'LONS 

@ 
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DISCUSSION: The empIoymenzt-based immigrant visa petition was denied by the Director, 
Vcmont Sewice Center, md is now before the Associate Commissioner f i r  Exminations on 
appeal. The ~ppeal  will be dismissed. 

The petitioner seeks classification pursmnt to section 203(b)(2) of ~12126: Immigration md Nationality 
Act (the Act), 8 U.S.C. t 153(b)(2), as a member of the professio~s holding an advanced degree. 
The petitioner aserts that an exemption from the requirement of a job offer, and thus of a labor 
certification, is in the national interest of the United States. The director found that the petitioner 
qualifies for ~Iassification as a member of the professions RoIdIng m advmced degree, but that the 
petitioner had not established that an exemption from the requirement of a job offer would be in the 
national interest of the United States. 

Section 203($) ofthe Act states in pertinent part that: 

(2) Aliens Who Are Members of the Professions Holding Advmced Degrees or Aliens of 
Exceptional Abi6iry. -- 

(A) In General. -- Visas shall be made available . . . to qualii'sed immigrants who a e  
members of the professions hotding advanced degrees err their equivdent or who 
because of their exceptional ability in the sciences, arts, or business, will 
substantially benefit prospectively the national economy, cultural or educational 
interests, or welfxe: of the United States, and whose services in the sciences, a&s. 
professions, or business are sought by an employer in the United States. 

QB) Waiver of Sob Offer. -- The Attorney General may, when he: deems it to be in 
the national interest, waive the requirement of subpaagraph (A) that an aIien9s 
services in the sciences, arts. professions, or business be sought by an ernplayer in 
the Ilnited States. 

The petitioner holds a Ph.D. in biochemistry from the Novosibirsk Institute s f  BioorgmEc 
Chemistry, Siberian Division of Academy of Sciences. The petitioner's occupztion falls within the 
pertinent regulatory definition of a profession. The petitioner thus qualifies as a member of the 
professions holding an advanced degree. 'Ehe remaining issue is wI1ether the petitioner has 
established that a waiver of the job oEer reqrsirerncrar, md thus a labor certification, is in thc 
national inkrest. 

Neither the statute nor Service regulations define the term "national intesest." Additionally, 
Congress did not provide a specific definition o f "  in the national interest." The Committee on the 
Judiciary merely noted in its report to the Senate that the committee had "hcused on national 
intcrest by increasing the number and j~r~pi~fcion o f  visas for immigrants who would benefit the 
Gnited States economicaliy m d  otherwise. . . ." S ,  Rep. No. 55, ZOIst Coang., 1st Sess., I 1  (1989). 

S~igp1ementa-j infomation to Service rcguiations ImpIernenrling the immigration Act of I990 
QIMMAC'I'), published at 56 1;ed. Reg. 60897, 60900 movernbcr 2% 1991), states: 
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The Service believes it appropriate to Icave the appiication of this test as flexible as possible, 
although cIealy an alien seeking .to meet the [national interest] stmdaxd must make a 
showing significantly above that necessary to prove the "'prospective national benefit9' 
[required of aliens seeking to qualify as '~x~c@ptionaI_.~'] The burden will rest with the alien 
to establish that exemption from, or waiver of, the job offer wi61 be in the national Interest. 
Each ease is to be judged on its o m  merits. 

Matter of New Yofk Slate D e ~ t .  of Trans~o~atiori, I.D, 3363 (Acting Assoc. Comm. for Programs, 
August 7, 19981, has set forth several factors which must be considered when evaluating a request 
for a nationd interest waiver. First, it must be shown that the alien seeks employment in an area of 
substantial intrinsic merit. Next, it must be shown that the proposed benefit will be national in 
scope. Finally, the petitioner seeking the waiver must establish that the alien will serve thc national 
interest to a substmtidiy greater degm than would iki~ available U.S. worker having h e  same 
minimum qua1ifications. 

It must be noted that, while the national interest waiver hinges on prospective national. benefit, it 
clearly must be established that the alien's past record justifies projections of future benefit to the 
nationa1 interest. The petitioner's subjective assurance that the alien wiEl, En the future, serve the 
national interest camat suffice to establish prospective nationai benefit. The inclusion of the term 
6 6  prospective'' is used here to require future contributions by the alien, rather Ihm to facilitate &e 
entry of an aIien with no Bemons&abIc prior achievcrnents, m d  whose benefit to the national 
interest would thus be entiresy speculative. 

The petirioncr works in an area of intrinsic rnerlt (medica1 research) and the proposed benefit sf 
her work, new treatment for diabetes, is in the national injerest. It semaiiezs, then, to determine 
wI~ether the petitioner has established thst she will benefit the United States to a greater extent 
than an available L.S. worker with the same minimum qualifications. 

Dr. William Benjamin, a professor at State University of New Ussk (SUNU) Stony Brook where 
the petitioner is ceamcntly working, wites: 

At our institution, [the petitioner's] research has opened up a whole new 
understanding of the role [that] an important enzyme in intermediary meraboiisrn 
plays in the hornone and. dietary regulation of fatty acid and clzolesteroE synthesis 
(related to heart disease and stroke) and glm~ose synthesis in the liver (related to 
Diabetes MeElitus). Before [the petitioner's1 new findings the cnzyme 
(ATP:citrate lyase) that she has extensiveiy studied was not thought to be 
involved in the regul;rtion of iipid agld glucose synthesis. IIer new scientific 
t'indings witi be used in &he near future by the pk-rxrnaccuticai and bSotechnoIogy 
industries to design new drugs to regulate this enzyme to affect glucose and Lipid. 
IeveEs to the significant benedit to our pcc~pic and to control health costs. . . . 
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What makes [the petitioner's] current tec'mnisaI skills somewhat w i p e  Is that she 
has elected to apply her modern. mo8ecerIar bbiolagy skills to problems in 
intermediary melaboPisrn in man. Thus, her effort[s] have direct reHevan6;e to 
human diseasc. Many scientists with her skills have applied their scientific 
knowledge to problems in genetics a d  eel6 divisiagl with direct relevmce to 
cancer biology. However, there is a need in our country for scientists witla intcrcsr 
in Diabetes Mellitus md heat  m d  blood vessel disease wI~o have accumuIated a 
sufficient base of knowledge in the most advanced forms of rnofcculap biology to 
ask cogent questions about these pircabBems and to apply their modem sscienrif~c 
skills to them. 

In a subsequent letter, Dr. Benjamin reiterates that thc pekitiones was solely responsible for the 
research she pubiished. 

Dr. Peter R. Brink, Chair of the Department of Pl?ysiology and Biophysics at SLXTY Stony 
Brook also asserts that the petitioner's work with ATP:citmtng@ lyase " 'is 0%' great importance to the 
ghapmaceurical industry and will result in the production of new md Hopefully useful drugs for 
the treatment of Diabetes and related disorders." Dr. Leon C. Moore md Dr. M. Raafat El- 
Maghmbi, professors at SUNY Stony Brook, provide similar information. 

Dr. Srinivas N. Pentyala, mother professor at SLWU Stony Brook smrnaizes  the petitioner's 
research in Russia, asserting that "her publications we cited by many of the researchers working 
in the field of molecular bioIogy md set a standard of excellence in this a~ea." Dr. BBentyala 
asserts that this history was the basis for inviting the pctirioner to work zit SUNV Stony Brook. 
Dr. Pentyaia then discusses the petitioner's work at Stony Brook reiterating the infomation 
quoted above. 

In  response to a request for additional evidence, the petitioner submitted mother Icrter from 
SUNY Stony Brook  staff^ Dr. Craig Malbonz; the Vice Dean f i r  Scientific Affairs at Stony 
Brook, writes: 

[The petitioner] is a recognized e x p e ~  in the area of insulin action, having made 
the seminal observation that insulin action involves protein phhsasphory!ation. 
['I'hc petitioner] was recruited to my labordtory to provide to us the expertise in 
protein chemistry m d  the affinity-labelin@ of enzymes. The basis of diabetes and 
its cure axe locked in the inrracellular signaling networks involving cascades of 
enxyrncs, termed protein kinases. The ccntrai thrust of our $1.6-34 grant award 
from the National Institute of Diabetes, Digestive, and MEd~ley Disoascs of the 
National Institutes of HeaIth is to identify the protein kinases and their temporal. 
regulation In normal md diibetic stales. This goal has been formidable due to the 
Tags: numbers of kinascs believed to be involved in thc signaling of insulin. '1'0 
address this task we are relying Lipon [the petitioner] to apply her unique skiII in 
affinity labeling of proteins to identify the spccific kinases activated and the 
temporal sequence of activation in normal and diabetic slates. Lie of af?iniey 
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labels for study of protein stmcture requires considerable knowledge of chemistry 
and physZc~1 chemistry at the post-graduate level. [The petitioner's] training En 
chemistry a d  physics is unswpassed and her specific expertise is significantly 
beyebrzd her peers and perhaps among the best in the world. Thus, [the 
petitioner's] contri"otions and role in this major NIB-fainnded project is essential. 

Dr. Olga Y. Lavrik, Chief of the Laboratow of the Institate of Bio~rgmic  Chemistry in Russia, 
discusses the petitioner's resexclz prior to coming to the United States: 

I know [the petitioner] from the time when she was a doct~ranl student in my 
laboratetory of Bioogmic Chemistry of Enzymes of the Novosibirsk Institute of 
Bioorgmic Chemistry. [The petitioner] was involved in the study of the 
mechanism oe' DKA replication catalyzed with DNA-dependent DNA 
poIymerases. She investigated she interaction of E. coli Kenow fragments of 
DNA polymerase 1 md human DNA polymerase alpha with deoxynucIeosEde-5'- 
triphosphates. [The petitioner] published several very excelcat and well-received 
first-author artic%es on these subjects in [a] prestigious Russkin scientific j0urna.I 
called MolekuPimaia BioIogiia. She is what w o ~ i d  ordinxi~y be considered the 
first-author of these articles since the research was hers. The authors af papers En 
this journal are listed alphabetically according to the Russim alphabet, but h can 
con6m, as the laboratory supervisor, that [the petitioner] wouid be rimed as the 
6rst-author of these papers if they had been published in journals outside Russia. 
fin addition, she co-authored a book chapter with me entitled "Affinity Labeling of 
DNA polymerases" which appeared in a book, w h i ~ h  I 60-edited which WBS 

published by Nova Science Publishers, Hnc. in New York. Thc book was enritlcd 
Chemical Modifications of Enzymes. 

Following the granting of her Ph.D. in 199& [the petitioner] went on in her career 
to hecome a very skilled biochemist md m outstmdkng rnolecuHar biologist. 
From 1990 until 1997 she was a resezch scientist in my labor~tor-y, where she 
also demonstrated Her ability to teach diploma students. [The petitioner] was a 
member of [the] Organizing Committee of' [the] French-Russian meeting on Gene 
Expression, which rook place in Novosibirsk, Russia in 1995. 

Dr. Armand 'Tavitian: Director Emeritus at the National Institute of Health m d  Medical Research 
QIPdSERM) in France indicates that he begm f01Bowing the petitioner's work when lNSEEPM 
cooperated with the Institute of Bioorgantk; Chemistry En Russia. Dr. 'I'avEtizna also indicated that 
he met tho petitioner at a meeting in Russia. in E 995. Dr. Tavieian provides the following genera1 
praise: 

[Thc petitioner) has a good background and a strong training in the 6elds of 
Biochemistry, CePltalar and MoiccuEar Biology; she was an asset to her laboratory 
and a reai expert En many techniques 2nd prsccdurcs in the field of gene 
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transcription; she has already demonstrated, in the ll.S., her scientific abilities by 
being quite productive in her present Izost Eaboratory. 

Dr. Serguei N. VIadimirov, a research associate at the University of PennsyHvmia who worked 
with the petitioner in Novosibirsk, provides informtition similar to that already quored above and 
general praise of the petitioner's work. 

DR. Michel PhiPippe, a professor at the Ilniversitk de Rennes, indicates that he has k n o w  the 
petitioner for "a long time," that he met the petitioner at the Frencl-i-Russian meeting discussed 
above, and that he was impressed by the quality of the petitioner's work. 

Eligibility for the waiver must rest with the alien's OW qudifkxtions raher than with the position 
sought. Hn other words, we gencraliy do not accept the mgument &at a given project Bs so 
important that m y  dien qualified to work on this project must also qualify for a national interest 
waiver. A petitioner must demonstrate a past history of achievement with some degree of influence 
on the fielid as a whole.  matte^. of New York State D e ~ t ,  of 'Frmsportation9 supra, note 6. The 
above letters a e  all from professors, colieagues, md colaborators. While these Eetters are 
importmt in demonstrating the details of the petitioner's research and her role En the laboratory, 
they cannot, by tlzemselves. demonstrate that the petitioner has influenced her field as a wI~ols. 
Some of the assertions in the Eettcrs. that the petitioner's research is of interest to the 
pha~naceutica! and biolechnoEogy industries m d  &at the petitioner's articles have been f~ehguent8y 
cited, are not supported by the record. Specifically, the record cona~ains no letters from m y  
phmaceuticd or biotechslogy company expressing interest in the petitioner's work. in addition, 
as wiI% be discussed beIow. the evidence of citation is minimal. 

On appeaI, counsel states ;Igzat the director ignored the opinions of independent experts in the form 
oftheir comments on thc petitioner's submission to BEochemisft-y. The first reviewer states: 

The paper is Imgortmt because it nicely resolves a long standing con&oversy. 
VJhiZe there a e  still aspects of the G O ~ & O I  mechanisms that remain unclear 
(criticdky, the role of giucogen synthase kiesase-3 phcaspkoyZatlon), this paper 
represents a major step fomad and merits publication. 

The second reviewer summarizes the petitioner's imp~oved methods ebr examining A'J'P:cktrat,$e 
lyase and concIudes the article is suitable for publicztion. 

The article reviewed. howcvcr, was ordy accepted for publication on November 23, 1999. As it had 
not been published as of the date of filing, the petitioner cannot demonstrate that this article has 
in85rsenced I-icr field as a whole. For example, the petitioner is unable to demonstrate that the zticLc 
had already been widely ~Ztcd at thc timc of filing, Nor we the comments evidence of thc 
significance of the petitioner's research on A'H'P:citrate Iyase. It can hc a~.gtred that the petitioner's 
fkId, like most science, is research-driven, and rhcre would be Bittie point irr publishing research 
which did not add to the general pool of knowledge in thc field. Thus. that the reviewers PiPund 
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the petitioner-s work originzn! enough for publication is not evidence that her research is 
groundbreaking or will have a longer lasting impact than other published ~ e s e s c h .  

On appeal, counsel argues that the director failed to give suf'ciclmt consideration to the petitioner's 
published Hicies. At the time of filing, the petitioner had authored eight micles md one book 
chapter. The Association of h e r i c m  Universities' Committee on Postdoctorak Education, on 
page 5 o r  its Re~ort  and Recommendations- Much 3 1, 1998, set f o A  its r e c o m e ~ d e d  defkition 
of a postdoctoral ~ppoinimeat. Among tbe facrors included in this definition were the 
achowledgement that "the appointment is viewed as preparatory for a full-time academic mdor 
research career," md tlza~e "the appointee has the freedom, m d  is expected, to publish the results of 
his ol- her research or schoiarship during the period of the appointment.'' Thus, this national 
organization considers publication of one's work to be "expected," even mong researchers who 
have ncst ye tbegun  ""a fdl-time academic and/or research career.'' This report reinforces the 
Service's position &at publication of scho!ariy articles is not autcamaticdly evidence of influentid 
contributions: we must consider the rescach commmity's reaction to those: Wicles. 

The petitioner submitted evidence that her 1985 article published in Genetika has been cited once 
and I-re~ i 990 a k A e  prabIEshed in FeBs Lefre~s  has been cited twice, once as a self-citation by co- 
author Gregory AA. Mevinsky. While self-citation Is a normal, expected practice, it Es not 
evidence of influence in the field. The citation of two artides by one independcrat rcsearcher 
each is not evidegnce that the petitioner has influenced her field or that she has a track record of 
groundbreaking achievements. 

The book publisher advertises Chemical Modifi~sdlion of Enzymes as a " ssignihcmt" book which 
presents 4b~ontr ib~t ions  dealing with methods of chernicaf modification of enzymes." ']'he 
record contains no evidence, however, that the petitioner's chapter En this book has been cited or 
other evidence of its influcnce. 

As is clear f ~ o m  a plain reading of" the statute, it was not the intent af Congress that every person 
qualified to engage Ew a profession in the United States should be exempt from the requirement af a 
job oEer based 0x1 national interest. %,ikewise, it does not appear to have been the intent of 
Congress to grmt national interest waivers on the basis of the overall impor6"ance of a given 
p~ofession, rather than on the merits of the individual alien. On the basis of the evidence submitted, 
the petitioner has not established &at a waiver of the requirement of m approved %&or certification 
will be in the national interest ofthe United States. 

The bwden of proof in these proceedings rcsts solely with the petitioner. Section 291 of the Act, 
U.S.C. 1361. The petitioner has not sustained ilmt burden. 

This deniaI is without prejudice to the fillrag of a new petition by a United States employer 
accompanied by a iabor cerlifjcation issued by the Depatment of I d o r ,  appropriate supporting 
evidence amd ke.  

ORDER: 'I'he appeai is dismissed. 


