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DISCUSSICN: The employment-based immigrant visa petition was
denied by the Director, Nebraska Service Center, and is now before
the Associate Commigsioner for Examinations on appeal. The appeal

will be gustained and the petition will be approved.

The petitioner seeks to classify the beneficiary pursuant to
gection 203 (b} {2) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1153(b) (2}, as a member of the profegsicong holding an
advanced degree. The petitioner 1s & university which seeks to
employ the beneficiary as a postdoctoral regearch associate. The
petitioner asserts that an exemption from the reguirement of a job
cffer, and thus of a labor gertificaticon, is in the national
interegt of the United States. The director found that the
beneficiary qualifies for classification as a member of the
profesgsions holding an advanced degree but that the petitioner had
not egtablished that an exemption from the reguirement of a job
offer would be in the national interest of the United States.

Section 203 (b) of the Act states in pertinent part that:

{2} Aliens Who Are Members of the Professions Holding Advanced
Degreesg or Allens of Excepticonal Ability. --

(&) In Ceneral. -- Vigas shall be made available . . . to
gqualified Immigrantsg who are membersg of the professions
holding advanced degrees or their eguivalent or who because of
thelr exceptional ability in the gciences, arts, or business,
will substantially benefit prospectively the naticnal economy,
cultural or educational interegtsg, or welfare of the United
States, and whose services in the sciences, arts, profegsions,
or businesgsgs are gought by an employer in the United States.

(B) Waiver of Job Qffer. -- The Attorney General may, when he
deemg it to be in the national interest, waive the reguirement
of gubparagraph (&) that an alien’s services in the sciences,
arts, professions, or business be gsought by an employer in the
United States.

The beneficiary holds a Ph.D. degree in Plant Physiology from the
petitioning university. The beneficiary’s occupation falls within

the pertinent regulatory definition of a profession. The
beneficiary thus qualifies as a member of the profeggionsg holding
an advanced degree. The gole ilssgue 1in contention is whether the

petiticner hag established that a wailver of the dJob offer
requirement, and thus a labor certification, 1s in the national
interest

Neither the statute nor Service reguletions define the term
"national interesc.” Additionally, Congress did not provide a
specific definition of "in the national interest.® The Committee
on the Judiciary merely noted in its report to the Senate that the
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committee had “focused on national interest by increasing the

umber and proportion of vigas for immigrants whe would benefit the
United States economically and otherwise. . . ." 8. Rep. No. 55,
i0ist Cong., lst Sess., 11 (1%89).

Supplementary information to Service regulations implementing the
Immigration Act of 1990 (IMMACT), published at 56 Fed. Reg. 60887,
60500 (Novemrber 29, 18%1), states:

The Service believes it appropriate to leave the application of
thig test as flexible as possible, although clearly an alien
geeking to meet the [national interest]! standard must make a
showing significantly above that necessary to prove the
"progpective national henefit® [reguired of aliens geeking to
gualify as "exceptional.'] The burden will rest with the alien
to establish that exemption from, or waiver of, the job cffer
will be in the national interest. Each cage is to be judged on
ite own merits.

Matter of New York State Dept. of Transportation, 1.D. 3363 (Acting
Aggocw. Comm. for Progwams, August 7, 19238), hag get forth geveral
factors which must be considered when evaluvating a reguest for a
national interest waiver. First, it must be shown that the alien
seeks employment in an area of sgubstantial intrinsic merit. Next,
1t must be ghown that the proposed benefit will be natiomal 1in
scope. Finally, the pstiticner seeking the wailver must establish
that the alien will serve the national interest te a substantially
greater degree than would an avallable U.8. worker having the same
minimum gqualifications.

It must be noted that, while the national interesgt waiver hinges on
prospective national benefit, it clearly must be established that
the alien’s past record justifies projections of future benefit to
the national interest. The petitioner’g subjective assurance that
the alien will, in the future, serve the naticnal interest cannot
suffice to esgtablisgh progpective national benefit. The inclusion
of the term “progpective’ 1s used here to reguire future
contributions by the alien, rather than to facilitate the entry of
an alien with no demongtrable prior achievements, and whose benefit
to the national interest would thus be entirely speculative.

Two officials of the petitioning institution describe the
beneficiary’s work in a jeint letter. Professor Clarence A. Ryan
and Dr. Michael L. Kahn, sacting director of the petitioner’s
Institute of Biological Chemistry, state:

The major geals of the research program in which [the

beneficiary] works . . . are to investigate the regulation of
synthegis of defensive proteins in plants that are induced by
predator and pathogen attacks. . . . A variety of plant- and

pathogen-derived chemical moleculeg which ac¢f as signals that



can initiate a defense regponsge in plants have been identified

and characterized 1In our labcoratory. lucidating the
biochemistry and cell biclogy of this signaling pathway is the
main focus of current research. The application of this

knowledge to improve crop production and to understand
ecological systems ig a major goal of our program.

[The petiticner’s}l research has focuged on understanding the
fundamental biochemical events that are invelved in plantg Lo

mount defenseg agalnst pests and pathogens. For the first
time, he has identified a keyv enzyme 1in tomato leaves that
regulates the gignaling pathway that activateg genes . . . that

defend the plants against further insect and pathogen attacks.
This enzyme is activated by a signal called systemin, that is
produced at giteg of pegt attacks. [The petitioner] is the
only scientist,K in the world who has reported this finding,
which appearg to be key tc the understanding of biochemical
events regulating many defense and developmental processes in
plants. . . .

[The petitioner’sl results will socon be published in the
Proceedings of the National Academy of S8Sciesnce, one of the
premier, Dbroad coverage Jjournals in  the world. Many
laboratories throughout the U.S. and the world are working on
induced plant defense. However, none of these labg has vet
taken the research to the level achieved by [the petiticner] in
understanding the bilochemistry within plant cells that is
triggered by the signals generated at the attack sites. . .

[The petitioner 1s] at the cutting edge of plant biclogy
regearch and far ahead of peers working throughout the world on
this defense system. He continues to push back the frontier of
the knowledge of a system that holds exceptional promise to
improve U.S. agriculture.

The forthecoming article mentioned above would not Dbe the
beneficlary’s first to appear in the Proceedings of the Nabtional
Academy of Scienceg; that prestigious journal carried an article
co-written by the beneficiary in 138%. The beneficiary’s work has

also appeared 1in Plant Physicloay and other Journals. The
beneficiary has also written a popular {i.e., non-technical)
article in Agricultura de lag Américag regarding biotechnological
research. We note that the very act of publication does not

inherently qualify the beneficiary for a waiver, but it does
provide a forum through which other researchers can learn of the
beneficiary’s work. Evidence that the beneficiary’'s publications
have significantly influenced othexrs in the field would provide
gtrong suppert for & walver application.

In addition to copies of the beneficiary’s published articles and
other documentation pertaining to the beneficiary’s field, the



peticioner gubmits several witness letters. All of these witnesses
are tied to the beneficiary, primarily through having worked or
studied alongside the beneficiary under Prof. Ryan at the
petitioning university. The witnesses discuss the beneficiary’s
work with plant defensges (already described in Prof. Ryan’'s and Dr.
Kahri’s letter) but their gtatements directly establish only that
the beneficiary’s former collaborators have followed his research.!

The director reguested further evidence that the petitioner has met
the guidelines published in Matter of New York State Dept. of
Trangportation. In response, the petitioner has submitted copies
of previously submitted documents and a new Jjoint letter from
Professor Clarence Ryan and Dr. Norman G. Lewis, director of the
petiticoner’s Institute of Biological Chemistr {having replaced
acting divector Dr. Michael Kahn). Prof. Ryan and Dr. Lewis argue
persuasively to establish the intringic merit and naticnal scope of
the beneficiary’'s work.

The two authors argue that the beneficiary’s past experience and
accomplishments Justify expectations of future benefit to the
national interest. The petitioner’s initial submission and
regponse to the director’s notice, however, do not consistently
egtablish that the gcientific community outside of the petitioning
university, and thoge with ties thereto, view the beneficiary's
work as being of markedly greater importance than that of others in
the fielc. Prof. Ryan and Dr. Lewis make other assertions which
they repeat on appeal, and which we shall address in that context.

The director denled the petition, acknowledging the intrinsic merit
and national scope of the beneficiary’s work, but finding that the
petitioner has not ghown that "the beneficiary’s contributions have
influenced the field to a substantially greater extent than those
of obther gualified regearchersg.”

n appeal, Prof. Ryan and Dr. Lewils repeat their prior assertion
that the beneficiary Yis the only scientist in the world who has
reported a major finding® regarding the tomato plant’s chemical
regponge to attack. Given that a principal purpose of scientific
reporting is to reveal new findings and new information, it would
appear that many 1f not most new findingsg arve reported only once;
after they are reported, there is nothing novel in reporting the
gsame finding over agailn (except perhaps In instances where a
controversial finding 1g replicated independently). The petiticner
has not submitted any evidence to show that the wmajority of
reported findings are redundant duplicaticons of already-announced

"o emphasize this conclusion, a number of witnesses assert
that they no longer study the beneficiary’s area of interest
{indeed, one witness has become a patent attorney), but they
continue to follow his work.



findings, or that it is in any way unusual for a novel £indi ng to
be reported only once. Thus, the approval of the petition does not
rest on the assertion that the beneficiary was the first to report
a particular finding.

Prof. Ryan and Dr. Lewls observe that they cannot obtain a labor
certification for the beneficiary because & labor certification
reguires a permanent job offer, and the pet1+1o ler seeks only to
employ the beneficiary on a temporary basis. That being the case,
the quesalon ra*uraily arises asg to why the benefl 01ary reguires
permanent immigraticon benefitg to hold a teﬂmorary pOSlblOﬁ For
thisg reason, the temporary nature of the pogition isg not, tgelf,
a strong factor in favor of granting the waiver {(but neither ig it
an immediately disgualifying factor).

Prof. Ryan and Dr. Lewis argue that the evidence clearly elevates
the beneficiary above others in his field. For instance, they
agsert that the beneficiary succeeded in lsolating chemicals which
Prof. Ryan’'s previousg charges had failed to do, and they conten
that the Dbeneficiary’s publighed articleg and conference
pregentationg "greatly exceed those of similarly trained scientistg
of his age.®

Much of the evidence gubmitted on appeal deals with the overall
importance of the beneficiary’s specialty, without distinguishing
the beneficiary from others in the same area of expertise. While
thig evidence speaks to the intrinsic merit of the occupation, the
director had already acknowledged that the petitioner had satisfied
this prong of the national interest test.

Several new letters accompany the appeal. As with the initial
letters, these letters are from faculty members of the petitioning
university and the beneficlary’s former collaborators. While we do
not dispute the expertise of these witnesses (three of whom are

embers of the highly prestigiocus National Academy of Sciences),
because they are directly connected with the beneficiary, their
statements cannct provide firgt-hand evidence that the
beneficiary’s work 1s highly regarded by regearchers with no direct
connection to the beneficiary.

The mest persuasive direcgt evidence gubmitied on appeal is a
printout from the Science Citation Index, showing that eight of the
beneficiary’s articles have been cited a total of 302 times, with
173 c¢f those citaticong pertaining to a single article {the
aforementioned 1989 article published in the Proceedings ¢of the
National Academy of Sciences). There are 70 citationg of the five
works for which the beneficiary is the firgt named author; the
most-cited of these articles igs a 1995 article from Planta, with 23
citations. In light of these figures it ig difficult to conclude
that the beneficiary’s work has not gained the sustained attention
of other resgearchers in the field. Thig documerntation provides




concrete gupport for the claim that the petitioner ig widely
regpected .as an .important figure 1in his field, whose past
achievements are @n-—imdication of future contributions to come.

The petitioner, for whatever reasgon, had not provided this
information to the director pricr to the denial of the petition.
Wnile the director’s decisicon appears to have been defensible in
light of the record ag it stood at the time cf the denial, the
obijective evidence submitted on appeal provides empirical support
for the cft-expressed claim that the beneficiary’s work has been
influential throughout the field. The heavy citation <f his
publications supports the assertion that the beneficiary’s work is
of greater importance than that of hig peers.

The petitioner has gince submitted copiles of further published
articles by the beneficiary. Congideration of this evidence ig
entirely discretionary, Dbecause the petitioner was instructed to
explaln, in advance, why there 1s good cause to saccept &
supplementary submission more than 30 days after the filing of the
appeal. In this instance, the initial appeal made no mention at
all of any future supplement., We will briefly note that the new
articles confirm that the beneficiary remeing active in his field,
investigating and digseminating new information.

It does not appear to have been the intent of Congress to grant
national interest walvers on the basis of the overall importance of
a given field of research, rather than on the meritg of the
individual alien. That bpeing said, the above testimony, and
further testimony in the record, establisheg that the scientific
community recognizes the sgignificance of this beneficiary’s
regearch rather than aimply the general axea of research. The
benefit of retaining this alien’s services outweighs the national
interest which 1g inherent in the labor certification process.
Therefore, on the basis of the evidence submitted, the petitioner
has established that a waiver of the reguirement of an approved
labor certification will be in the national interest of the United
States.

The burden cf preoecf in these proceedings rests solely with the
petitioner. Section 291 of the Act, U.S8.C. 1361. The petitioner
has sustained that burden. Accordingly, the decigion of the
director denying the petition will be withdrawn and the petition
will be approved.

ORDER: The appeal i1g sustained and the petition is approved.



