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IN B ~ H A L P ,  01- P I ~ ' I ~ I ~ I - I O ~ E R .  Self-represenred Sd~gjbtying d a ~  delebd to 
prnlaa cfaafiy unwam~M 
i~vasiw td ~ E ~ S Q F I ~ B  pnwcy 

1NSTRB;e"TIBNS: 
This is rhe decxsion in your case. hlI documct~rs I~ave been returned to h e  office that originally decided your case. 
Any further inquiry must he made to tkar office. 

If yotr believe the: law was inappropriately applied or thc analysis used in reaching the decision was inconsistent with 
the iniormtatlnn prov~ded or with preccderat decisions, you may Pile a motio~l to reconsider. Such a motion must state 
the reasons for reconsiderahioil and be supported by any pertinent precedent dccisions. Any mot~on to reconsider must 
be tiled within 30 days ot s he decisrorb that the motion seeks to reconsider, as rrqiaired under 8 C.F.R. 103.5(a)(I)(i). 

If you have new or additionai information that you wish to have considered, you may flir a motion to reopen. Such a 
motzon must state the new facts to be proved at the rcapcned proceeding and be s~pported by afiidavits or other 
documentary evicicncc. Any rnnlion to reopen must be f2ed within 30 days of tf7e decision that the motion seeks to 
reopen. except thzt faiiisrc to file before [his period expires may bbc excused in r11e discretion of the Service wlzcre it is 
demonseraied that the dclay was reasonable and beyond the control of the applicant or poiitianrr. kJ. 

Any rnorion must be tiled with thc office d ~ a t  originally decided y o u  case along wieh a fee of $1 I0 as required under 
8 C.F.R. 103.9. 

FOR THE ASSOCIA'TE COMMFSSIONP.8. 
EXAMINATIONS 
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DISCUSSION: The err.ployrr.ent-based inmigrant visa petitiofi was 
denied by the Director, Nebraska Service Center, and 2s now before 
the Associate Com~.lsslcner for Exar.inations cn appeal. The appeal 
will be sustai~ed and the petltion will b e  approved. 

The getitiozer seeks tc classify the beneficiary pxrsuant  to 
section 203 (b) (2) of the I~r.~,igration and Nationality Act ("he Act) , 
8 U .  S . C .  1153 (b) ( 2 ) ,  as a rnedxr of the professions holding an 
advanced degree. The petitioner is a university which seeks to 
employ the beneficiary as a postdoctoral research associate. The 
pe5itio~er asserts t h a c  en exemption froa the req~irement of a job 
offer, and thus of a labor certification, is in the national 
interest of the United States. The director found that the 
beneficiary qualifies for classiflcatioc as a member of the 
professions holding an advazced degree b-.~.t that the petitioner had 
not established that en exem2tion from the requirement of a job 
offer would be in the national interest of the United States. 

Sectio~ 203(b) of the Act states in pertinent part that: 

(2) Aliens Who A r e  Mexbers of the Professions Holding Advanced 
Degrees or Aiiens of Exceptional Ability. - -  

( A )  In Genersl. - -  Visas shall be made available a tc 
q~alified immigrants who are menbers of the professions 
holding advanced degrees or their equivalent or who because of 
their exceptional ability in the sciences, arts, or Susiness, 
will substantially befiefit prospectively the national econony, 
czltural or educational interests, or welfare of the United 
States, and whose services in the scierces, arts, prcfessions, 
or bzsiness are sought by an employer in the United Seates. 

(B) Waiver of Jcb Offer. - -  The Attorney General may, when he 
deems it to be in the national interest, waive the requirement 
of subparagraph (A) that an alien" services in the sciences, 
arts, professions, 0.- business be sought by an employer ir: the 
United States. 

The bezeficiary holds 2 P3.D. degree in Plant Physiology froa the 
geticioning university. The beneficiary's occupation falls within 
the pertinent regulatory definition of a profession. The 
beneficiary thus qualifies as a m e m h e r  of the professions holding 
an advanced degree. The sole issue in contention is whether the 
per,itioner has established that a waiver of the jcb offer 
requirenent, and thxs a labor certification, is in the rzalional 
inrerespl . 

Neither the s t z t u r e  nor Service regulations define the term 
- .  'snationai ~nteres-l. !' Additionally, Congress did not provide a 

specific definition o: "iz the national interest." The Connittee 
on the Judiciary merely noted i2 its report to the Senate that the 
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committee had 'lfocus@d on naEional interest by increasinq the - 

nzmber and proportion of visas for immigrants w5c would benef i-l the 
United States economicaily and otherwise. . "  S. Rep. No. 55, 

Sup3ler .e~tar-y information to Service regulations in??lew.enting the 
Immiqratioz ACE of 1990 ( ? M Y A C T ) ,  published at 56 Fed. Reg. 60837, 
60906 (Novercber 29, 1991), states: 

The Service believes it appropriate to leave the application of 
this t e s r  as flexible as possible, although clearly an alien 
seeking to meet the [s-ational interest] standard must make a 
shcwing significantly above that necessary to prove the 
"prospective national benefir" [required of aliens seeking to 
qualify as [ l excep t iona l . " ]  The burden will rest witk the alien 
ts establish that exemption from, or waiver of, the job cffer 
will be in the natio~z:! Interest. Each case is to be judged on 
its own merits. 

Maeterof NewYCrkD. of363363 (Acting 
Assoc. Corns .  for Programs, Augxst 7, 1 9 9 8 ) ,  has set forth several 
factors which must be considered when evaluating a request for a 
national interest waiver. First, it w . u s t  be shown that t h e  alien 
seeks employment ir~. an area of substantial intrinsic merit. Next, 
it must be shown that the progmsed benefit will be national in 
scope. Finally, the petitioner seeking tke waiver r:~t establish 
t h a E  t h e  alien will serve the ~ationai interes-l tc a subseantially 
greater degree than. w o r r l d  an available 3. S . worker having the same 
minimum qualifications. 

It musc be noted thae, while the national inkerest waiver hinges on 
prospective national benefit, it clearly r n w t  be established chat 
the alien's past reccrd justifies projections of future benefit t o  
zhe national interest, The petitioner's subjective assurance that 
the alien will, in the future, serve the national interest cannot 
suffice to estaSlish prospective national benefit. The inclusion 
of the t e r ~  "prospectivezF is used here to require future 
coniribc~ions by the alien, rather t kan  to facilitate the entry of 
ac alien with no clenonstrable prior achievexients, and whose benefit 
to the national interest would thus be eneirely speculative. 

Two off lcials of the petieioning icstit~ztlon describe ,he 
beneficiary" wwork in a join: letter. Professor Clarence A. Ryan 
a ~ d  Dr. Michael L. K a h ,  a c z i r g  director cf the get i t ic r ,erJs  
Institute of Biological Chemistry, state: 

The m a j o r  goals of the research prcgram in which [the 
beneficiary] works . , . are to investigate the regalation or' 
synthesis of defensive proteins in plants t h z t  a re  inciuced by 
pz-edator and pathoyen attacks. . . . A variety of plant- and 
pathogen-derived chemical molecules which act as signals that 
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c a z  izitiate a defecse response in plants have been identified 
and. charac~erized in our labcratosy. Elucidating Che 
biochemistry and cell biclegy of this signaling pathway is the 
rr.ain focus of c a r r e ~ t  research. The appllcaticn of this 
knowledge to improve crop production and to under s t ax i  
ecological systems is a major goal of our progrz~. 

[The petitioner's] research has focused on understanding the 
fundamental biochemical events thae are involved in plants to 
t defenses against pests and. pathogezs. For the first 
time, he has ide~tified a key enzyrce in torr,ato leaves that 
regulates the signaling pathwzy t k a t  activates genes . . that 
defend t h e  planes agai~st further insect and pathogen attacks. - ;his enzyme is activated by a signal called systenln, t%a t  is 
produced atsites of pes: attacks. [The pezi i t ioner l  is the 
o ~ l y  scientist, ir, the world who has reported this finding, 
which appears to be key to the understanding of biochemical 
events regdating many defense and develepnental processes in 
plants. . . 

[The petitiolaer"] results wiiL sccn be pxblished in the 
Proceedings of the National Acadeny of Scie~ce, one of the 
premier, broad coverage journals in the would. Many 
laboratories throughout the U-S. and the world are  working on 
induced plant defense. However, cone of these labs has yet 
taken t h e  research to the level achieve5 by [ t h e  petitioner] in 
understanding rhe biochenistry wit hi^ plact cells e h a t  is 
triggered by the signals generated at the attack sites. - 

[The peti~loner is] at the cu~eing edge of plar,t biology 
research and far ahead of peers working throughout tke worid on 
this defense system. He conticues to push back -the frontier of 
t h e  knowledge of a system that holds exceptional prorise to 
improve U . S .  agriculture. 

The for~kco~.lng article nentioned above wculd not be the 
beneficiary's first to appear in the Proceedinss of the National 
Acadeny of Sciences; that prestigious journal carried an article 
co-written by the beneficiary i~ 1989. The beneficiary's work has 
a l sc  appeared in Plant Physioloqy and other f ournals. The 
bezef iciary has also written 2 popular . e. nun-technical) 
article in Asricultura de las Amgricas regarding biotechnological 
research. We note that the very act of publication does not 
inhereztiy qualify the beneffciary for a waiver, but it does 
provide a forxm throuqh which other researchers can learn of the 
beneficiary's work. Evidence that the beneficiary's publications 
have significantly influenced others in the field would provide 
scrong s i p p o r t  for a waiver application. 

I n  addition to copies of the beneficiary's publ~shed a r t i c l e s  a-d 
other doc~menta'cion pertainl~g to toe beneficiary's f z e l d ,  t h e  
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peti~ioner submits several witness letters. Ail of these witnesses 
are tied to the beneficiary, primarily thrcugh having worked or 
studied alongside the beneficiary under Prof. Ryan at the 
petitioning university. The wit~esses @iscuss the beneficiary's ' 

work with plant defenses (a l ready described In P r o f .  Ryan's and Dr. 
Kahn" letter) ba t  their staFements directly establish oxly that 
the beneficiary' s forcer collaborators have fcllowed his research.' 

The director requested further evidence that the petitiozer has net 
the guidelines published in Matter of Farew York State D e ~ t .  of 
Trans~ortation. In response, the petitioner has subxitted copies 
of previously subrnitLed docu~ents and a new jcint letter fron 
Professcr Clarence Ryan and Dr. Norman G .  Lewis, director of the 
petitioner" Institute of Biological Chemistry (having replaced 
acting d i r e c t o r  Dr. Fiehaei Kahn). Prof. Ryan and Dr. Lewis argue 
persuasiveiy t o  establish the intrinsic merit and national scope of 
the beneficiary" work. 

The two au~hors argyde that the beneficiary's past experience and 
accampIishments justify expectations of fizture benefit to the 
nationzl interest. The petitioner's initial subxission and 
response to the d i r e c t o r 9  soEice, kowever, do not consistectly 
establish that kbe scientific community outside of the peLiticning 
university, and those with cies thereto, view the beneficiaryrs 
work as being cf markedly greater inportance than that of others In 
the field. Prof. Ryan and Dr. Lewis make other assertions which 
they repeat on appeal, and which we s h a l l  address in that co~text. 

The 
and 
Pet 
inf 

d i r e c t o r  denied the petition, acknowledging the intrinsic rr.erit 
. national sccpe of the benefi.ciaryfs wcrk, but f i z d i n g  that t h e  
itioner has not shown that "the beneficiary" sccntributions have * 

luence6 t h e  field to a substanCiaily greater extent than those 
of other qualified researchers." 

On appeal, Prof. Ryan and Dr. Lewis repear their prior assert f on 
that the bezeficiary " i s  the only scientist in the world who has 
reported: a major findingn regarding the toma", piaar,tJ s ckerr.ical 
response to attack. Given that a principal purpose of scientific 
reportixg is to reveal new findings and new informaticn, it would 
appear that rr.any if not mast new findings are reported only once; 
after they are repcrted, there is nothing novel in reporting the 
same finding o v e r  again (except perhaps in izstances where a 
cozztroversial finding i s  replicated independently). The petlitloner 
has not a-~brr~itted any evidence to show that the majority of 
reported findings are redxndant duplicaticns of already-anncunced 

'?o e ~ . p h a s l z e  this conclusion, a n u d e r  of witnesses assert 
t h a t  they no loyger study che  beneficiary's area of interest 
ji-deed, one w~tness has becorr.e a patent attorney), but they 
coztinue to follow his w o r k .  
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findings, or  hat it is in any way unus~al for a novel finding LO 
be reported only once. Thus, ehe approval of the petiticn does not 
rest or, the assertion that the beneficiary was the first to report 
a partic7zlar finding, 

P r o f .  Ryan and Dr. Lewis observe that they cannot obtain a labor 
certification for the beneficiary because a lzbor certification 
requires a permanent job offer, a ~ d  the petitioner seeks only to 
enplcy the beneficiary on a temporary basis. That being the case, 
k h e  question ~aturally arises as to why the beneficiary reqzires 
pernanent innigration benefics to hold a tenporary posizicn. For 
this reason, the temporary nature of the position is not, itself, 
a strong factor in favor of granti~g the waiver (but neither is it 
an immedia~ely disqualifying factor). 

Prof. Ryan and Dr. Lewis asgxe that the evidence clearly elevztes 
the beneficiary above o t h e r s  in his field. For Instance, they 
assert that the beneficiary succeeded In isolating chemicals which 
?-of. Ryan's previous charges had failed to do, and they contend 
that the beneficiary" pdbished articles and conference 
presentations "greatly exceed those of similarly trained scientists 
of kis age." 

M ~ c h  of the evidence subnitted on appeal deals with Eke overall 
importance of the beneficiary" specialty, without distinguishing 
the b e r e f i c i a r y  from others in the same area of expertise. While 
this evidence speaks to the intrinsic merit of the occupation, the 
director had already acknowledged that the petitioner had satisfied. 
this prong of the natronal interest test. 

Several new letters accompany the appeal. As with the initial 
letters, these letters are from faculty members of the petiticning 
university arid the beneficiary's former collaborators. While we do 
not disp~te Lhe expertise of these witnesses (three of whom are 
meabers of the highly prestigious National Rca&emy of Sciences), 
because they are directly connected with the beneficiary, their 
statements cannot provide first-hand evidence that the 
beneficiary" w o r k  is highly regarded by researchers with co 5irec-t 
connection to the beneficiary. 

The most persilasive direct evidence submitted on stppeal is a 
printout fro- the Scie~ce Citation Index, showing that eight of the 
beneficiary's articles have been cited a total of 302 times, with 
173 of those citations pertaining to a single article (Eke 
aforew.entioned 1989 zrticle pcblished in the Proceedinqs of the 
Na~ional Acadesflv of Sciences). There are 7 0  citations of the five 
works for which the beneficiary is the first naned ailthor; the 
most-cited cf these articles 4s a 1995 article from P l a z t a ,  with 23 
citations. In bight of ~ h e s e  figures it is difficult co conclude 
L h -   LA-^^. t h e  be2eflciary's work has not gained the sustained attention 
o h o t h e r  researchers in the field. This doc~~eritat ion provides 
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concrete szppork for the clairr ~hars, the petitioner is widely 
respected as an fm.poxtant figure in his field, whose past 
achievemenrs are"2rt*.-kndi~atiofi I T *  of fiihre contribxtions to core. 

The petitioner, for whatever reason, had not provided this 
8 - ~nrorrnaticn to the director pricr to the denial of the petition. 
Wkile the director's decision appears to have been defensible In 
- 7 ight of the record as it stood a: the time of the denial, the 
objective evidence subxitted on appeal provides empiricsl support 
for the  oft-expressed claim t h z t  the beneficiary" work has been 
influential throughout the field. The heavy citation of his 
publications suppcrts the  assertion that rhe beneficiary's work is 
of greater importance than that of his peers. 

The petitioner has since submit~ed copies or' fvir tker published 
articles by the beneficiary. Consideration of this evidence is 
entirely discretionary, because che petitioner was instructed to 
explain, in advance, why there is good cause to accept a 
supplementary submission more than 33 days after the filing of the 
appeal, In this instance, the initial appeal made no mention ac 
ail of any future supplement. We will briefly note  that the new 
articles con fir^. ehat  the beneficiary zexains active in his field, 
investigating and disseminating new information. 

It does not  appezr to have been the intent of Congress to granz 
national interest waivers on the basis of the overall ixgortance of 
a given f i e l d  of research, rather thar, on t h e  rerfts cf the 
individual alien. That being said, the above testimony, and 
further testimony in the record, establishes that the scieneific . " connunity recognizes the signlfrcance of this beneficiary's 
research  rather than sin~ly the genera l  area of research. The 
benefit of retaining this alien" services outweighs the national . - interest which is ~nkesent in the labor certification process. 
Therefore, on the basis of t h e  evidence submitted, the petitioner 
has established that a waiver of the requirement of an approved 
labor certtfication will be in t h e  national. interest of the Ijnited 
States. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, U,S.C. 1361. The petitioner 
has sustained that burde~. Accordingly, the decision of the 
direceor aenying the petition will be withdrawn and the petition 
will be approved. 

ORDER: T3e appeal is sustained end the petiticn I s  approved. 


