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DTSCUSSION; The cmphymewt-based Hmrnigrmt visa petition was denied by the Director. 
Nebraska Service Center, and is now before the Associrntc Commissioner for Examinztions on 
appeal. The appeal will be dismissed. 

The petitioner seeks classification pursuant to sc~tion 203Qb)(2) of the Immigration md Nafionallity 
Act (the Act); 8 U.S.C. 11 53(6)(2), as a member of tI-le professions Inolding an advanced degree. 
The petitioner asserts that an exemption from the requirement of a job offer. and thus of a iabor 
certification, is in h e  national interest of the United States. The director fomd that the petitioner 
qualifies for classification as a member of the professions holding an advanced degree. but that the 
petitioner h2d not established that an exemption from thc requiremen4 of a job offer would be in the 
national interest of thc United States. 

Section 203 (b) of the Act states En pertinent pa? that: 

(2) Aliens Are Members of the Professions Molding Advmced Degrees or Aliens of 
Exceptt anal Ability. -- 

(A) h General. -- Visas shall be mad~ avaiIabEe . . . to quaEitjed immigrants who are 
members ofthe proressions holding advanced degrees or their equivalent or who because of 
their exceptional ability in the sciences, arts, sr business, will substmtially beaeflt 
prospectiveIy the natioxnai economy, cultural 01 ed~~~at ional  interests, or welfae of the 
United States, and whose services in the sciences, arts- professions, or business as: sought 
by an employer in the United States. 

QB) Waiver: of Job Offer. -- The Attorney General may- when he deems it to be in the 
national interest, wive the requirement of subpxagraph (A) that an alien's services in the 
sciences, x t s ,  professions, or business be sought by apt employer In &e United States. 

The petitioner Roids a Ph.D. in Chemical Engineering from the University of Comectlcut. The 
petitioner's occupation fails within the pertinent reguiatory definition of a profession. The 
peiitioncr elms qualifies as a member of the professions holding m advanced degree. The 
remaining issue is whether the petitioner has established that a waiver of the job offer requirement. 
md thus a Eabcbr certiiicatiosm. is in the national interest. 

Neither the statute maor Service regulations define the term "national interest." Additionally, 
Congress did not prcvidc a specific definition af "in the national interest." 'f'he Committee cm the 
Judiciary rnerePy noted in its report to the Senate that the committee hzid "focused on national 
interest by increasing the number and proportion of visas for immigrants who would benefit .the 
Cazited States economically md otherwise. . . ." S. Rcp. No. 55,  101 st Cong., I si Sess.. 1 I (1 989)* 

Swippiemcntxy Enbrmation to Service regulations implementing the Jmigratftion Act of 1990 
(XMMACT), published at 56 Fed. Reg. 40897,60900 (Novcrnhcr 29. 1992), skates: 

The Service believes it appropriate to leave the application nf this tcst as flexible as possible, 
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although elcariy an alien seeking to meet the [national interest] ~ & ~ m d x d  must m&c a 
showing significantly tibrpvc h a t  necessary to prove the "rospectivc nationel benefit!' 
[required of aliens seeking to qualiijr as "exceptional."; 'fhe burden wi:i rest with the alien to 
establish that exemption Ekorn, or waiver of, the job offer ~ i B  be in the national interest. Each 
case is to bc judged on its o m  merits. 

Matter of New York Slate Dept, of Trmsport-ration, I.D, 3363 (Acting Assoc. Cornm. for Progmms, 
August '7, 19982, has set forth several B'a~tors which must be co~sidered when evaluating a request 
for a national interest waiver. First, it must be shown that the alien sceks employment in an area of 
srabstaBPfi21 Intrinsic merit. Next, ir must be shown that the proposed benefit will be national in 
scope. Finally, the petitioner seeking the waiver must establish that the alien will serve the national 
interest to a subs~mnrrtiaIigr greater degree than would m available V.S. worker having thc same 
minimum qualifications. 

It must be noted that? while the national interest waiver hinges on prosoective national bcneflt: it 
clearly must be established that the alien" past record justifies projections of future benefit to the 
nations! interest. The petitioner's subjective assurance thzt the alien wil, in the fiztwe, serve the 
national interest cannot suffice to establish prospective national benefit, The inclusion of' the te rn  
"prospective" i s  used here to require htwe contributions by the dies?. rather &m to facilitate he 
entry of an alien with no demonstrable prior ~zchicvements~ md whose benefit to the national 
interest would thus be entirely speculative. 

AIasng with dscmerntatiora pertaining to his field of research, the petitioner submits several witness 
Ictters. Frederick I3offstild;t; Director of Research md Development, Tnsitufom TechnoEogies, 
descsibcs the petitioner's cianent work: 

To put [the petitioner's] distinguished qusnliSications md unique rolc in  the company 
in perspective, I would like 80 give a brief description of our company's business. 
We are the number one company worldwide in the tsenchicss sehabifitatinn of 
municipal sewer pipelines and industrial pipelines. This is a very irnportmt 
business which has a significant impact on enviromentd protection, people's daily 
life m d  rnmufacturing industries. Much of the infiastmcture In America is 
deteriorating at an alarming pace inckuding that which is underground and out of 
sight. 

Since [the petitioner] joined our company in February, he lzas been actively 
involved in evaluating the properties of composites, maIyzing the causes of material 
failure, investigating new fillers m d  s~trface treztment processes. conducting Bong- 
term stability tests, and so on. We already Imew that fillers can bc used to Eower the 
cost, Increase thc modulus of the composite, and reduce the shrinkage during curing. 
IIowever, the compnsitcs bccssrnc more briteie with the inclusion of fillers and the 

long-term mechanical properties dropped quickly and considerably in the moist 
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environment. Tlzese two problems Himitcd gre~t iy  the application of idlers. [The 
pceitioner's] work already showed very promising rcsutts in solving the above 
problems. By applying coupling agents to improve the interfacia! bonding, hc w a  
able to reduce the water absorption of the composites. By using hybrid illlecs, lie 
obtained optimal b d m ~ e  among the modulus. elongation and cost. 

Professor Emeritus Antho~y DiRenedetto, the peeitione~'s fomer Ph.D. advisor a% the Glnivcsslty of 
Connecticut, in his letter of support describing the peeieioncr's do~toral research accgtrnp~ishrnends, 
states: 

[The petitioner] deveIopcd a novel s-dace brcaernent process to enhance interkcial 
adhesion between. the reinforcing fibers and synthetic matrices. 'The resulting 
composite systems are considerably snort: resistmt to hydrologic degradation thm 
commere;ial rmtaterials presently av;aiIa$Je and, therefore, more durable in the huwm 
body. In my opinion, he has made a signiijcmt contribution to the axea of 
interfdcial adhesion between the reinforcing fibers md synthetic matrices, which has 
the potential to influence profomdiy the entire field. 'Fhis p a t  of his work has been 
recently published in the Journal of Adhesion. 

The petitioner, however, has not provided evidence that the alleged ""significant cmtribution9" 
has profoandly influenced the field as mentioned above. The publication of a single scholarly 
article is not automatic evidence of a contribution of national significance; we must consider 
the research community's reaction to the article. The record contains no evidence that the 
petitioner's article has been cited by independent researchers, or any researchers at all. 

We do not dispute that the petitioner's work has yielded original results, but any accredited 
university would require a Bjlo~~oraB candidate to perform original! research. 

The petitioner submits varioars other letters, primarily from faculty members at tnniversities 
wI~ere the petitioner has, sadied 01- worked. Many of these individuals say little apart from 
describing the petitioner's findings and asserting that the petitioner is a skilled researcher. A 
w~mber of witnesses assert their confidence in the future significance of the petitioner's work; 
Dr. Mark Gurvich, former visiting research professor at the University of Comecticut, for 
instance, states "[The petitioner] has made a great contribution to this specific area of 
composite materials. and undoubtedly, will continue to make more in the years to come." 
Professor Jon Gofdberg of the University of Connecticut, Shiaoguo Chen, Ren Gou-Quiang, 
and Professor Fungzhen Qui of China Textile Ufniversity also praise the petitioner's research 
capabilities. 

Along with the witness Eeteers, she petitioner also submitted evidence of six research papers 
which he wrote or co-authored. Three of these appeared in the Journai of China Textile 
University, Polymeric Material Science and Engineering, and the Journal of Zheiiang 
Univessi~y. The ~ssociation of American Universities' Committee on Postdoctoral Education. 
on page 5 of its Re~art  and Recommendati~~ns, March 31, 1998. set forth its recommended 
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definition of a postdoctoraP appoinmtment. Among the factors included in this definition were the 
acknowledgement h a t  "he  appointment is viewed as preparatory for a full-time academic sendlor 
research career," and that "the appointee has the freedom, and is expected, to publish the results 
of his or her research csr scholarship during the: period of the appointment." Thus, this national 
organization considers publication of one's work to be "expected," even mong  researchers who 
have not yel begun "a fu"anI-time academic andlor research career." When judging the influence 
and impact that the petitioner's work has had, the very act of publication is not as reliable a 
gauge as is the citation History of the published works. Frequent citation by independent 
researchers demonstrates more widespread interest in, and reliance on, the petitioner's work. The 
petitioner has failed to provide any independent researcher's citations of his work. 

The director requested further evidence that the petitioner has met the guidelines published in 
Matter of New York State Department of Tranrs~ortation. In response, counsel submitted a list of 
lnsitufom's ~ontacts. an article appearing in Trenchless TecknoEogy in 1998 regarding 
Insitufom's work at a nuclear power plant, a copy of the petitioner's doctoral degree in 
Chemical Engineering, a copy of the petitioner's membership card to the American Chemical 
Society, and two articles co-authored by the petitioner a h g  with Anthony DiBenedetto which 
appeared in Journal of Adhesion and G a r .  1; regards to the two published articles, there is no 
evidence of citation of these articles by my indepcndcnt researchers. 

Counsel argues persuasively that the petitioner's field of composite engineering possesses 
substantial intrinsic merit, and tLiat, the petitioner's work is, by nature, national in scope because of 
the universal applicability of the petitioner's research resalts. Counsel aPso contends that the 
petitioner's skills asrd contributions are at a level that justifies the waiver in this case. 

CounscP sffcrs arguments as to why the labor certification would bc inappropriate in this matter. 
Counsel argues flat the petitioner ""must remain in this country to continue his gromdbreaking 
work that is vital to United States enviramentaB m d  economic concerns." Counsel adds that 1h.c 
labor certification process is "lengthy, cumbersome. expensive and, ie has been asserted, bears no 
authentic relationaship to business reality inherent In testing of a labor pod for able, quaIified, 
willing m d  available U.S. workers to fili a specific job vacancy." 

The inapplicability or unavailability of a Babor certification cannot be viewed as sufficient cause 
for a national interest waiver; the petitioner must still demonstrate that he will serve the 
national interest to a subseantEaIIy greater degree than do others In the same fkId. Congress 
plainly intended thatnl: as a matter s f  coarse, advanced degree professionals sEkorsId be subject to the 
job ofh-/ labor ~eT&if;cation requirement. The national interest waiver is not merely an option to be 
exercised at h e  discretion of the a l i e ~  or Egis employer. Rather, it is a specid. added benefit which 
necessz-ily carries with it the additional burden of dcrnonst~ating that the alien's admission will 
sewe the national interest of thc United Sedtcs. It emnot suffice for the petitioner to simply 
enumerate the benefits or his work. '1'0 hold otherwise would eliminate the job offer requirement 
aItngetP-ser. except Ibr advmced-degree professionals whose work was of mo demonstrabfe benefit lo 
anyone. 
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Fur%her, the national interest waiver does not appear to have been conceived as a means to 
fa'accilit~te the oa~goi~sg training of alien researchers, and the petitioner seeks an employment- 
based immigrant visa, rather than a student visa. It should be noled that the petitioner was still a 
student at the time he filed this petition; his continued participation In investigating composite 
materials is already covered by his nonirnrnigrmt EI-1B visa which is available to postdactora! 
researchers. Therefore, his continned participation in his current project is obviously not 
contingene upon his obtaining pemanent resident statns. 

The dire~tor denied the petition, slating "there is no indicatidal~ that the alien petitioner is or has 
been the Initiator or primary motivator of the projects he has been involved in." The director 
found h a t  ""re evidence does not demonstrate that the alien petitioner's research work has set 
him apart from other researchers so such an extent that he will s~bsdantiaiiiy benefit prospectively 
the United States to a significantly greater degree thaw other qualified scientists engaged En 
research." The director noted that ""while the alien petitioner is an experienced and valuable 
researcher, his contributions do not appe~r to exceed those of his peers as $0 ss~bstantneially serve 
the national interest. " 

On appeai, counsel argues that ''the decision was contrary to the weigh of evidence" and "the 
director failed to take into account the specific coknuibutions of the petitioner," Counsel cites 
witness Betters previously submitted En support of the petition, and asserts that these Betters 
demonstrate hiha8 the petitioner has made ""significant and substantial contributions to the ijeld." 
Counsel argues that these letters demonstrate the petitioner's "initiative, creativity- and ingenuity 
throughout his research career. " 

The record does not support ccounseE9s concIusions. The petitioner has established that his 
expertise m d e  him a valuable asset to the research team at the University of Come~ticat and 
Insituform Technologies, bur the record does not demonstrate that he is responsible for especially 
significant progress in the research and development of composite materiais. The petitioner has 
not established faat his research, to date, has consistently attracted significant attention outside of 
the University of Connecticut or Insibform Technologies. AIE of the witnesses provided by the 
petitioner are former professors, fellow aIumi, CO-workers, or col%aboratoss on the petitioner's 
research projects or from universities attended by the petitioner. The petitioner's skills and 
familiarity with different aspects of composite engineering, while useful to his research 
institutions. does not appear to represent a national interest issue. 

On appeal, the petitioner submits four research memoranda that he p ~ q w e d  at ~ n s i ~ f ~ r r n  dated 
July 22, 1998; January 6, 1999; J u ~ e  15, 1999 and July 23, 1999. Three of these memoranda 
were prepared subsequent to the filing of the Form ]-I440 on September 8, 1998. A petitioner 
must establish eligibility at the time of filing; a peeicion carnot be approved at a future date 
after the petitioner becomes eligible under t., new set of facts. See Matter of Kaliabak, 14 T&N 
Dec. 45,49 (Cornrn. 197 7 1 ) .  

The memorlandeem dated July 22, $ 9 8  addresses methods of improving the long tern mechanical 
properties and reducing the material; ecsst of fillers hr pnIyes8er resin. This memorandum reflects 
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the normal job duties expected of a campssire engineer, rather h a  a benefit to the national 
interest which qualifies him for a national interest waiver. 

While the Service recognizes the importance of developing composite engineering 
tedmologies, eligibility for the waiver must rest with the alien's own qualifications rather than 
with the position sought. En other words, we gezaeraliy do not accept the argument that a given 
project Is so Emporbnt that any alien quaBified to work on this project must also qualify for a 
national interest waiver. 

The issue in this case is not whether the development of improved methods of composite 
engineering are in the national interest, bast rather whether this particuIar petitioner, to a greater 
extent than U.S. W O P ~ ~ T S  having the same minimum qua1 ificadons, plays a significant role. There 
is no indication that lresealrchers outside of the petitioner's universities and employers consider his 
work to be of greater significance than that of other researchers. Rather, many key witnesses 
have couclzed their remarks not in terns of what the petitioner has done, but what he is likely to 
achieve at some unspecified future point. While the petitioner ccrtaidy need not estzblish 
national fame as a researcher, the claim &at his research is especially sig~ficant wwld benefit 
greatly from evidence that it has attracted significme aaemion outside of his research group. 

At issue is whether this petitioner's contributions in the field are of such unusual significance thae 
the petitioner merits the: special benefic of a natiomI interest waiver, over md above the visa 
classification he seeks, By seeking an extra benefit, the petitioner assumes an extra burden of 
proof. Without evidence that the petitioner has been responsible for sigaiiicant ac1~ievemems in 
the field of composite engineering, we must find that the petitioner's assertion of prospective 
national benet3 is speculative at best. 

As is clear from a plain reading of h e  statute, it was not the intent of Congress that every person 
quarifled to engage in a profession in the United States should be exempt from the requirement of 
a job offer based on national interest. Likewise, it does not appear to have been the indent of 
Congress to grant apigtioml interest waivers on the basis of the overall importance of a given 
profession, szther than on the merits of the individual alien. Ow. the basis of the evidence 
submitted, the petitioner has sot established &at a waiver of h e  requirement of an approved 
labor certification will be in the national interest ofthe United States. 

The burden of proof in these proceedings rests soleIy with the petitioner. Section 291 of the Act, 
1J.S.C. 1 341 . The petitioner has not sustained that burden. 

ORDER; The appeal is dismissed. 


