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IN BEHALF OF PETITIONER: 

INS'I'KUC'T'IONS: 
This is the decision in yonr C8Se. AEl documenrs have been returned to the office which originally decided your case. 
Any fasther inquiry must be made to &2t office. 

It you. believe the law was inappropriakiy applied or h e  analysis used In reaching the decision was inconsistent wi& 
the information provided O r  with precedent decisions, you may fil t  a motion to reconsider. Such a moten mast szate 
tlte reasons for reconsideration and be supported by any perrinent precedent decisions. h y  motion to reconsider must 
he fjled within 38 days of the decision &at rhe motion seeks to reconsider. as required under 8 C.F.R. 103.5(a)(I)(i). 

I f  you have new or additional information which you wish to have considered, you may file a motion to reopen. Such 
a motion must stare the new facts to bc proved at the reopened proceeding and be supparted by affidavits or other 
documentary evidence. Any motion to reopen must be filed within 30 days of the ifccis~on &at the motion seeks es 
reopen, except that failare to flic before &is period expires may be excused in the discretion of the Service where it is 
denlonstsared rhat h e  delay was reasonable and beyond the conerol of h e  applicsnt or peritloner, d. 

Any motion must be t3ed with the office which originally decided y o u  case aEong with n fee of $ k IO as required 
under 8 C.E.R. 103 7 .  

FOR T61E ASSOCEA'FE COMMISSIONER. 

t P. Wicmaml, Acting Direczor 
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DISCUSSION: The employment-based immigrant visa pe t i t io r i  was 
denied by the Director, Nebraska Service Center, and is now before 
the Associate  Comvissioner f o r  Examinations on appeal .  Tke appeal 
will be sustained. 

The petitioner seeks c l a s s i f i c a t i o n  pursuant t o  section 2 0 3  ( b ) ( 2 )  
of the Immigration and Nationality Act (the Act), 8 I 2 , S . C .  
1153 jb) ( 2 ) ,  as a member of the professions holding an advanced 
degree. The petitioner seeks employment as an environmental 
research scientist. At the time of filing, the petitioner was a 
doctoral student at the University of Washingtora. ( " U k a c ' ) .  The 
petitioner asserts t h a t  an exemption from the requirement of a job 
offer, an6 thus of a labor cerlziflcation, is in the national 
interest of the U~ited States. The director found that the 
petitioner qualifies for classification as a member of t he  
professions holding an advanced degree but t h a t  the petitioner had 
nct established that an exemption from the requirement of a job 
offer would be in the national i n t e r e s t  of the United States. 

Sect ion  203(b) of the Act states in pertinent part Lhat: 

( 2 )  Aliens Who Are Members of the Professions Hclding Advanced 
Degrees or Aliens of Exceptional Ability. - -  

(A) In General. - -  V i s a s  s h a l l  be made available - to 
qualified immigrants who are members of the professions 
holding advanced degrees or their equivalent or who became of 
their exceptional ability in the sciences, zsts, or business, 
will substantially benefit p r o s p e e t i v e l y t h e  national economy, 
cultural or educaeional interests, or welfare of the United 
S t a t e s ,  and whose services in the: sciences, arts, professions, 
or business are sought by an employer in the United States. 

(B) Waiver of JoS Offer. - -  The Attorney General may, when he 
deems it to be in the naiional interest, waive the requireinent 
of subparagraph ( A )  that an alien's services in the sciences, 
arts, professions, or buai~ess be sought by an employer in the 
Uniced Scates. 

The petitioner holds an M.S. in Engineerins from UW. The - - - 
petitiozzer" ooccuparion falls within the pertinent regulatory 
definition of a profession. The petitioner thus qualifies as a 
member of rhe professions holding-an advanced degree, The scie 
issue in contention is whether the petitioner has eskablished that - 
a waiver cf the job o f f e r  r e q z i r e m e n ~ ,  and t h u s  a labor 
certification, is in t h e  national inzerest. 

Neither the statute nor Servkce regulations define the term 
"natiora? i c t e r e s ~ . "  Additionally, Congress did noz provide a 
specific defln~tion of "in t h e  nataonal interest." The Comnictee 
on the Zudiciary nerely cote6 in i t s  r e p o r t  to t h e  Senate that rne 
coxni t tee  had "focused c.1 national interese by inc reas i r~g  the 
nunber and proportion 05 visas for immigranrs who would benefit the 
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United States economically and otherwise. . "  S.  Rep. No. 5 5 ,  
l O l s t   con^. , 1st S e s s . ,  I1 (1989) , 

Supplementary information to Service reguiations implementing the 
Imnigration ~ c t  of ISSO (IMNACT), published at 56 Fed. Reg. 60897, 
6 0 9 0 0  (Nove&er 29, 199L), states: 

The Service believes it appropriate to leave the applicaticra of 
this test as flexible as possible, although clearly an alien 
seeking to meet the [national interest] standard muse make a 
showing significantly above t hz t  necessary to prove L B ~  
"prospeceive national benefit" [required of aliens seeking to 
qualify as "exceptional. " I The burden will rest with the aliern 
to es~ablish t h a r  exemption from, or waiver of, the job offer 
will be in the national interest. Each case Is ea be judged on 
its own merits. 

Along with documentation pertaining to his field of research, the 
petitioner submits several witness letters. Professor H. David 
Stensel, the petitioner's research supervisor at W, states: 

Hazardotrs waste site pollution is a serious nationwide problem, 
. IM 1993, I was asked tc co-lead the Remediation 

Technclcgy Group for t he  Consortium of Risk Evaluarion and 
Stakeholder ParticLpatLon (CRESP), a national university-based 
consorLixm supported by the U . 9 .  Department of Energy. CRESP 
was created specifically to develop a credible strategy for 
providing the scientific and technical information needed for 
risk-based cleanup of cornplex contaxina~ed environments, 
especially nuclear weapon waste sites opeseted by the U.S. 
Department of Energy. - 
[TI he appiicstion of bicremedration (i , e . , using srganisrns such 
as bacteria to degrade and detoxify harmful chenical waste) 1s 
beinq driven by its technical and economic advantacres over - 
~ ~ r r ; ~ e t i n ~  conve-ntional technologies (particularly the costly 
technique of digging izp and cleaning contaminated soils) . - 
There are g rea t  advantages to bioremediation as an 
environmental cleanup technology, a r d  further research is 
critical to making this a viable option for enhancing 
environmental quality iz the United States and worldwide. a 

Over rhe last chree years, [the petiticzer] has been extremeby 
successful and hzis received considerable international 

, , recognlrron ?or his contriburians toward developing bacteria 
cultures fo r  breaking down and detoxifyi~g harmful chemlcal 
waste. Among other things, he successfully developed a high- 
performance bacteria culture that can co~pleeely mineralize 
e breakdcwn i r i to harmless substancesi pertachlorophencl 
( 2 )  . . [ T h e  petrtioner'si new technique acccmplished the 
wcrld's higlest PCP re~ovai races ever reported for anaerobic 
PCP degradation. - . 
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[The petitioner] has since gone on to make everi greater 
discoverres with respect to carbon eetrachloride (CT) . - - 
[The petitioner] has been playing a crrtical role I n  
i nves t~ga t i r i g  the biological degradation of CT by bacteria 
cultures and developing a scalable biological creatrnent system 
to clean up soil-based CT-con~arnlnated gases. He has already 
successfully developed a system thac works under 1abori;tory 
conditions and has made great strides ~oward scaling it up for 
widespread use on large sites, Mathematical modeling ~ndieates 
that [rhe petitioner's] system will be capable of reducing the 
c c s t  of cleanang up CT by 2 5 5  and also avcid the risk of hunan 
exposure to this toxic compound during transporta~ion. - . * 

[The peeitioner] has a long track record of im2ortant 
contributions in environmental engineering research, and since 
coning to the United States has made several internationally 
recognized accomplishments ~owardthe economic and safe cleanulp 

' of some of America" sost prevalent and harmful toxic 
chemicals. 

Other researchers discilss "Lhe above projects and offer other 
details. For instance, Dr. Yong Wang, senior research engineer at 
Pacific Northwest National Laboratory, states: 

[The petitioner] demonstrated that the ability of his baceeria 
calture to clean up one toxic waste (CI) can be substantially 
increased by "feeding" these bacteria another type of harmful 
waste, rianely propylene glycol, . . [The pe~i-iioner] has also 
made garea.L strides toward explaining the mechanism through 
which prapylefie glycol can induce the bacteria to speed up 
their degradation of CT. [The petitioner's] ianique sys-iem is 
a truly uinique and valuable example of T i k i l l i n g  two b i rds  with 
one stone. v c  

The witnesses indicate that the petitioner has produced over 20 
articles and conference presentations, which "have been well 
received" in the field, Most of the witnesses are located in the 
Seattle area where the petitioner was a student at the t i m e  of 
filing, but there are exceptions such as Dr. Robert Sanford, an 
assistant professor at the t'nlversity of Illinois arr. Urbana- 
Champaign. 

The director denied the petition, ack~owledging the intrinsic merit 
and national scope of the petitioner's occupation but stating that 
the petitioner has not satisfied the third prong of the national 
interest test described above. The direc'ccr stated that the 
petitioner has not shown " t h a t  the impact of his achievements to 
date significantly exceeds t h a t  of similarly educated environmental 
engineers," 

On appeal, counsel protests that the director never issued a 
regugst for further evidence as required by 8 C.F.R. 103 - 2  (a) ( 8 )  
"in . . . instances where there is no evidence of ineligibility, 
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and initial evidence or eligibility informaticn is missing cr the 
Service finds chat  the evidence submitted does n o t f u l l y  
establish eligibility." In the event of such an omission by the 
director, the most expedient remedy would appear @o be full 
ccnsidearation, on appeal, of any evidence which the petitioner 
would otherwise have submitted in response to such a request for 
fu rEher  evidence. 

In this i n s ~ a l a c e ,  the appeal does not contain any additiona1 
evidence that pertains directly to the petitioner" eligibility as 
of the petition's filing date. In Matter of MaLisbak, 14 I & N 
Dec. 45 (Reg. Comm. 1 9 7 2 ) ,  the Service held tha't beneficiaries 
seeking employment-based immigrant classification must possess ihe 
necessary qualifications as of the filing date of the visa 
petition. The n e w  evidence submitteed on appeal all dates from 
after the filing date. Courasel does nok identify a ~ y  cther 
evidence which the petitioner would have submitbed in response to 
a request for further evidence, but which t h e  petitioner has 
nevertheless withheld on appeal, 

We note that one of the new documents submitted on appeal is an 
independent review of a recent article by the petitioner, submitted 
for publication in Environmental Science & Technoloqy, The 
reviewer deemed the article to be "of very high importance to the 
field of bioremedi~tion.~~ This article is largely af 
circumstantial value, as it dates from well after the petition's 
filing date, but it nevertheless establishes independent and highly 
positive reaction to the petitioner's work in the field of 
bioremediation. Indeed, the article is in the specific area of 
bioremediation of carbon tetrachloride contamination, an area which 
the petitioner was already exploring at the time he submitted the 
petitior,. Thus, this evidence is not entirely unrelated to the 
petitioner" work 2s of the date of filing. 

Counsel is oa stronger footing when arguing 'chat the direcEor 
disregarded the facts of the petition, or at least 6id not acccrd 
the evidence due weight. Counsel notes that the record contains 
rrindependent" testimo~y from Dr. Robert Sanford of the University 
of ILlinols, demonstrating acknowledgement cf the petitioner's work 
ourside of the Seattle area. While many of the witnesses have been 
mere closely connecked to the petitioner, some of them have 
established significant recognition in the field which gives added 
weight to their comments, For Instance, Dr. Yong Wang, identified 
above, w l i s  a winner of a prestigiio.,;is 1997 R6rD 100 Award from 
magazine. Dr, wang quotes the Chicaqc Tribune as deeming the R&C 
100 Awards to be "the Oscars of applied scientific research." 
While independent acknowledgement of the petitioner's work is 
important, by no means does it follcw that the starements of those 
close to the petirio~er are without weight. 

The director, iz denyi~g the petition, observed t h a ~  the witnesses 
have not exp;ained "why t h e  labor certification process is 
irm.pproprlste in this c a s e . "  Co~nsel argLes tkac rhe witness 
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l e t t e r s  should not be faulted for failing to discuss that specific 
issue. Upon consideration, we find that, although the witnesses 
have not discussed labor certification directly, they have 
certainly demonstrated that the petitioner is responsible for 
particularly significant innovations in the importan'r, field of 
biorenzediation. From this we can reasonably conclude t h a t   he 
importance of retaining the petitioner" services in the United 
States outweighs the intrinsic naticnal interest residing in the 
labor certification process ,  

The record iadicates that the petitioner has been an t lnusxally 
prolific author in his field, al~kough t h e  evidence regarding the 
petitioner's published work would arguably have been strengthened 
if the petitioner had produced evidence to show heavy citation of 
his published articles. Such evidence would provide direct and 
measurable corroboration of the vague assertion that his work has 
been "well receivedf"hroughout the field. 

While we are able K O  imagine ways in which the petitioner could 
have preserited a stronger case, we find nevertheless "ihat the 
evidence t h a t  the petitioner has siibrritted is sufficient to siipport 
a finding of eligibility. The petitioner does not appear to be 
merely a laboratory technscizn, primarily following the 
~nseruc~ions of others  while offering few origi~al contribrrtions of 
his own knitiaerve, Furthernose, the disccverres anti innovatiorIs 
attl-ib'~;tec?. to che petitioner do nomappear to represenr; merely 
incremental advancements in  he field cf braremediation, Rather, 
the petitloner appears to have been a primary force behznd 
significant rnnovations which have attracted favcrable notice not 
limited to the faculty and alumni of the University of Washington. 

It does not appear to have beec the i n t e n t  of Congress t o  grant 
national lnteresc waivers on Che basis of the overall importance of 
a give2 field of research, rather than on the merits of the 
individual. alien. That being said, the above ~estimony, and 
further teszimony in the record, establishes the significance of 
b his petitioner's research rather than simply the general area of 
research.  heref fore, on the basis of the evidence submitted, the 
peti~ioner has estabilshed t h a k  a waiver of the requisenent of an 
approved labor certification will be in the caeional interest of 
izhe United States. 

The burden of proof in these prcceedings rests solely with the 
petitioner. Section 2 9 1  of the Act, U . S . C .  1361. The petitioner 
has sustained that b-crrden. Accordingly, the decisior*, of the 
director denying the petition will be withdrawn. 

ORDER : The appezl is sustained. 


