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[N BEHAI,F OF PETITIONER; 

INSTWUCTIOYS: 
'l'his is the decision In your cast.  AT1 documenis have been returned to the office that originally decided your case. Any 
furher inquiry mush be made to t h t  office. 

If  you believe the: law was imppropriateIy applied or the aulysks used in seachang she decision was inconsisaene with the 
ini'omatlon provided or wirh prccedcne decisions, you may file a motion ro reconsider. Such a moriorm muse srace the 
reasons for reconsideration and be supported by any pertinen1 precedent decisions. Any motion to reconsider must be 
tiled within 30 days oP' the decision &at the inodon seeks to reconsider. as required under 8 C.F.R. 1&23.5(a)(1)(1). 

If you have new or additioml information rhae you wish to have considered, you may file a motion to reopen. Such a 
 nori ion musr state the new facts to k proved at the reopened proceeding and be supported by afki&vics or orlzer 
documentary evidence. Aily motion to reopen must be iiIed within 30 days of the decision that dne modon seeks to 
reopen, except &a6 failure to die before this period expires may be excused in the discrefion of the Service where it is 
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. a. 
Any motion must be f3ed with the oftj-ie &at originally decided your case along with a fee of $1 jO as required under 8 
C.F.R. 103.7. 

7. 
R o b e ~ ~ ~ i c m a n n ,  Director 
~dminizra t ivc  Appeals Oilice 
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center. The Associate Commissiomer, Examinations, dismissed a subsequent 
appeal. The matter is now before the Associate Commissioner on a motion to reopen. The motion 
will bc granted, the previous decision of the Associate Cornrnissioaer will be affirmed znd the 
petition will be denied. 

The petitioner seeks classification pursuant to section 203(b)(2) of the lmmlgz-&on and Ndonality 
Ace (the Act), 8 U3.C.  1 I53(b)(2), as an alien of exceptional ability. The petitioner asserts that an 
exemption from thc rcquirernent of a job oEer, and thus of a Iabar certification, is in the nztional 
inkerest of the United States. The director did not contest that the petitioner qualifies for 
classification as an alien of exceptional ability, but conclf~ded that the petitioner had not established 
that an exemption fiom the requirement of ajob offer would be i ~ m  tl2c national interest of the United 
States. 

On appeal. counsel argued that the cxemptidmn from the job offer requirement would be in the 
nation81 interest. On November 1, 1999, the Administrative Appeals Office (AAO), on behalf of 
the Associate Commissioner, dismissed the appeal, finding not only thzt a waiver erf the job offer 
requirement was not in the national interest, but that the petitioner had not demonstrated that she 
was an alien s f  exceptional ability. 

On motion, counsel asserts that the AAO ignored the director's "kconclusion'bregaxding thc 
petitioner's exceptional abif i ty. Thc M O ,  however, did not " ignore" the director's statement that 
th~ee petitioner, ""wouId Gikely qualify as an "alien of exceptional ability."' In fact, the AAO quoted 
it. Rather the AA&B held otl~emise. If favorable determinations were not review able by the A.JLO? 
there would be no point in authorizing the AAO to review certified approvals as provided in 8 
C.F.R. 103.4. Counsel has presvidcd no authority for the argument that the &LAO, in reviewing the 
director's dccision as requested on appeal, erred Era recansideriwg whether the petitioner had 
established exceptional ability. Moreover, the director's statement is ambiguous, m d  is I~ardlgr an 
indication that tlae issue was even considered at liner level. 

Counsel also argues that the petitioner did establish exceptional ability and that a waivcr of the job 
offer requirement wouI&jj be in thc national interest. These arguments will be discussed beIerw. 

Section 203Qh) of the Act states in pertinent part that: 

(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or Aliens of 
Exceptional Ability. -- 

(A) In General. -- Visas shall be made available . . . to qualified irnmigrmts who are 
members of" the professions holding advmccd degrees or their equivalent or who because of 
their excepticarra1 ability in the sciences, arts, or business, will ~uE9~tmtEaILy benefit 
prospectively the nationaH economy, cuftraral! or educational interests, ar welfare of the 
United States, w d  whose services in fhc sciences. arts, professions, or business are so~ght  
by an employer in thc United States. 
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(B) Waiver of Job Ofrer. -- The Attorney General may. wixn hc dccms it to be in the 
nationai iiateresl, waive the requirement of subparagraph (A) that ayr alien's services in the 
sciences, arts. profiessions, or business be sought by rn employer En the United States. 

The petitioner seeks classification as m alien of cxccptional ability. The regulzitiore at 8 C.F.K. 
204.5(k)(3)(ii) sets forth six criteria, at Least three of which an alien must mcef in order to qualib as 
m alien of exceptional ability in the scicnccs, thc arts, or business. These criteria BbZlow below. 

'fie regulation at 224.5(k)0(2) delines "exceptionai ability" as "a degree of expertise signiiTcz~tly 
abova;: that ordinaiPgr encountered." Therebe, evidence submitted to establish exceptional ability 
must somehow place the aEFen above othcrs in the field in order to fu;kfEGIi the csitcsia below: 
qnalifications possessed by every member of a given fkld cannot demonstrate "a degree s-f 
expertise significantly above that ordinarily enncokaratercd," 

In its decision. the AAO discussed the foliowing criteria. 

An oficial academic record showing &ha6 bhe k ~ l d e ~  has a degree, d@Hai?m~, ceuf$ccrfe, (IT 

similur oward.fi0~9'2 w college, uuaiv~rsi&~ school> or ofher inslklube'uvs q f l eurn i~g  rekakk'ng to 
the area ? f e~cep fk '~na% abklify 

In its iraitia! decision, the AAO noted that the petitioner claimed no postsecondary degrccs. On 
motios~, the petitioner submits a tanscript reflecting that the petitioner took two j a z ~  piano 
courses at Chabor - 1 ,as Positas, Co~mrnunity CoIlege District; a trdgnscripk for Perarea Cc~ensraunity 
College District reflecting that the petitioner studied thcrc for six semesters; a certificate 
vesifiing that the petitioner passed grade two ChiIdrcn's Exarnlnatie~ns on Marsh 25, 1977 at the 
Royal Academy of Dancing; a certificate that the petitioner ~omplctcd an audio pmduction and 
performance in music and radio psogrdmrnirzg course al thc Local Radio Wc~rkshop in October 
1993; and a certificate verifying that the petitioner was examined with distinction in Grade 7 
(advanced) in the Spring of 19884 by thc Royal Schoois of Music. 

En suppod of the petition, the pctitioeren. submitted the required Form ETA-750B which the 
petitioner signed on January 12, 1998 under penalty of perjury. On eR;Ee form, q.ilestiamm 1 E 
requests "Names and Addresses of L5'choolL~, Culieges and Univcssities allended (include trade or 
voc~alz'r~na/ b ~ w i n i ~ g  iicillties).'' (Emphasis added.) Thc petitioner responded, "None." Thus. 
wc cannot conclude that the AAO erred in concluding that the petitioner had no postsecondary 
academic experience. 

Exceptional ability in the sciences, arts, or business means a dcgrce of expertise signiilcmtly 
above that ordinarily cncosantered in the sciences, arts, or business. The academic record 
submiteed on motioi?, which does not rcveaI that the petitioner has ever completed n degree. 
hardly demonstrates that t l ~ c  petikiorzer is signiiicantEy more educated than tile ordinary music 
educator. 
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fividence in the .form qfiedler(s) . f i on~  current or former emp1~141e~65) , ~ h ( ~ w i n g  ik~le fhe alien 
hkas af leasf f e ~  year.cd cffull-firno. experience in ikee crccupafic~n fbp. which he or $he is being 
st1 ugh/ 

TI.me AAO conclded that the petitioner did not have 10 years of experience ;as a trntasic educator. 
?'he AAO questioned whether the petitioner had cvcn worked in music education prior to hcr 
arrival in the United Stales in 1996. On motion, cotmsel refers to sev~rak letters En the record 
which refer to the petitioner's involvement with children-s workshops in 1995 and assistant 
teachins at St. IIePens Prirnir~y SchooF. Coesmsel then asserts tBB8-t the petitioner's work in 
arranging harmonics for various songwriters and for her own group as we11 as her work with 
audio production and music direction fbr an advertising agency and other music groups are 
sufficiently seiated to be considered experience in music education. 

Wc agree with the initial h d i n g  that audio production and music directio~e is not sufficiently 
related Po music education to be considered experience in that occupation. It is clear that the 
petitioner also felt this experience was unrelated. On Form ETA-75OB question 15 requests that 
sr petitioner "list all jobs held during the last three ( 3 )  years. r$k.cdo, ki~g m y  ofher jobs relaled I E P  
&he csccuparion jbr which dhe alien js seeking cerl~j2cafiove LJ,Y dndicaked in item 9." (Emphasis 
added.) 'The petitioner Pisted her music educator experience which she cEaErned started in 
Pcbruary 1995. She did not kist her audio production and music direction expesicnce. 

Regardless, the record does not demonstrate that the petitioner had 10 yeas  of full-time 
experiewce even if we did include her audio production and music direction experience. The 
regssiations require leltess jiom her employen verifying 10 years OF ful!-fEme experience. Rob 
Monis indicates only that the petitioner W ~ S  his ""right-hand woman'' at Euro RSCC;, an 
advertising agency. He fails to indicate haw many yeas she worked therc. 

'i'hc AAO conclitkbcd that the petitioner did not hold a certificate to teach in public: schoais or any 
other relevant license OH. certification. COM~ESGI does not challenge this cemncIrasion on motion. 

Evidence thai bhe aEz'cn bas commanded u ~alury~ or ofher r e m u n e r ~ l i o ~  f i~ r  S ~ Y V ~ C ~ S ,  which 
dcmolzsr~'ate~c exceptional aKEliv 

Courasc% does not challenge the AA09s conciusion that the petitioner does not mcct this criterion. 

'Fhe AAO conciuded thai the petitioner's work with the OakPand Jazz Choir and Rhythmic 
Concepts, Inc, could not qualify fbr this criterion because musical ensembles are not professional 
associations. The AAO then quoted counsel's evaluation 01' the Jazzschool i n  Rcrkeley, but 
reached no concluslon of its own. 0 % 7  motion, COUIBSCB. asserts that the AAO acknowledged that 
Ja~zschooP is a professiouiii association. The AABB did not reach thrs conclusion. Co~insel 
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further argues that the Oakland Jazz Choir is part of Rhythmic Concepts. knc., which is a 
professfonal organization. Stacey Hoffman, Executive Director for Rhythmic Concepts, Inc., 
writes: 

Rhythmic Concepts. Inc. [is] a nonprofit corporation dedicated to preserving 
Ameticm Jazz music through. education and perfirrnancc. Wc embrace artists 
from aBI different levels and backgrounds. We are supported, amongst others: by 
the Oakland Cultural Affairs Commission, the City of O&Fand, the Oakland 
Redevelopment Agency and the AIameda County Art Commissioa. RCI is proud 
to be the recipient of he prestigious '1997 Oakland Business Association Award 
for the Most Outstanding Arks Orgalaiziition' at the Oakland Metropolitan 
CI.namber of glommcrcc Oaklmd Business and Ads Awards. We have produced 
Jazz C m p  West since 1984, created the Oakland Interfaitl.~ Gospel Choir in 1986, 
the Oakland jazz Chair In 1992 and f i y t l ~ r n  Voice, now entitied Jazz C m p  
Weekend, in B 995. 

This description simply does not indicate that Rhythmic Concepts, Iile. serves the same function 
as a praf'ssional organi~atissn such as a bar association or the ArneAcm Academy for the 
Advancement of Sciencc. Even if we were to consider JKhythmic Concepts, inc. a professional 
association or equivalent, the petitioner would still only estabFEsZz that she meets one criterion. 

Eviden se qf recognii~on jbv ash ievemcnls and sign r$canl coprlribukiopas to the indusdiy OY 

je'eld hy peers, govemrne~atud or pvujissionnl or Auss'uzess orgm EZa B'ions 

The A A 8  coacIuded that the petitioner did not meet this criterioan duc to her membership in tlae 
Oakland Jazz Choir, asserting that while a music group requires a certain skill level, admission to 
such a group is not recognition for achievcrnents or contributions to the industry. The AAO also 
noted that the Oakland Jazz Choir appears to enjog, only a local reputation and  has 50 to 60 
members. Counsel asserts that "this does not seem a strong point," and refers to evidence that 
the petitioner is a "leader" in thc choir. Once again, acceptance into a choir is at most 
P-ecognition of vocal skill, not recognition of achievements or significant conkkbkations to the 
field of music gsducation. CounscB further argues that the Oakland Jazz Choir includes accIalrned 
artists such as Gwel~dolyn Mitchell and Dale Minkoffagid perfoms at intcrnationral'iy recognized 
venues such as Kimballs East, Yoshi's and Great American Music Hall. Regardless, the AAO 
f~irther found that $he reputation of Jazz C m p ,  the Oakland Jazz Choir, and RhytI~mic Concepts, 
tnc. did not necessariHy reflect the petitioner's personal reputation. Especially as some of thc 
evidence predated the petitioner's entry into the United States. Counsel does not address this 
point an  motion. 

The AAO also rcjected counsel's conteration that the petitioner's allcged membership in thc 
award-winning group Ivan Ego and the Mcdiia-Stars qualifies the petitioner for this criterion. 
The AAO noted that the evidence failed to reveal that the petitioner was a central member of thc 
group. On motion, counsel asserts that the petitioner's photograph appears in group photographs 
printed in the paper and letters from the advcrtisirag agency represented by the band and Q e  
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manager of tknc band. 'h'ize AAO did not assert that the petitioner w;ps not in thc band at all. 'Fhe 
AAO noted that the only mention of female band members were as back-up singers. 'Fhe letters 
do not assert thzt the petitioner did my more ~ h m  provide back-up vc~cals for the band. The 
petitioner has not overcome these points on motion. $igni%?cmtly, thc record IacIts a Better from 
the Lead singer confirming the exact nature of the petitioner's role in the band. 

In addition. the AAO ~ o t e d  that much of the petitioner's experience was in peiribming, not 
music education. While counsel asserts "cat the AAO ignored the impoflmce of rnwsic abit ity in 
music ed~rcatisn, that does not appeax to be the case. The AAO acknowledged that music ability 
is an important element of music education, but C O P B C E ~ ~ ~ ~  that music ability alone cannot serve 
as evidence of exceptional ability as a music educator. We find no reason to disturb that 
conclusion. 

Finally. the AAO acknowledged that the record contained several letters attesting in general to 
the petitioner's exceptiorsaI abiiify. The AAO stated that the above objectlvc criteria wcrc 
designed to avoid thc deterrninzitican of ability based on thc subjective opinions sf  others. 
CsunseI's motion reflects that she misunderstands the AAO*s point on this issue. 

Counsel argues on motion thstr the witnesses are experts in their field. Thc AAO did notansscrt 
otherwise. The AAO's point was that a petitioner cannot avoid meeting three or' the above 
criteria simply by submitting Eetters from experts attesting to the petitioner's exceptionai ability 
in general terms. 

Ccpunscl also fauIts the AAO 8'01 failing to consider the following O ~ ~ C C I ~ V I :  evidence: lyrics 
written by LittIe corn pose^ students, a cassette of the children singing their compositions, and 
the petitioner's picture and name En various performance schedrales and articIes. Once again, the 
AAO's discussion of objective evidence was simply to make thc point that it is not enough to 
argue an individual meets someone's subjective detlniticsa of ""exceptional." a petitioner must 
meet three 01 the objective criteria set forth in the regulations. We do not find that the AAO 
failed to consider any evidence relevant to the above criteria. 

As the petitioner has not demonstrated that she is an alien of cxceptEunal ability, the issue of 
whether waiving the job offer requirement is in the national interest is moot. NevertheEess, thc 
AAO addressed this issue in its initial decision as it was the sole basis of the director's decision. 
As such, we will again consider this issue on motion. 

Neither the statute nor Service regulations define the term "national interest." Additionally, 
Congress did not provide a specific definition of "in the national interest." The Committee on the 
Judiciary merely noted in its report to the Senate that the cornmittcc had "focused on ~lationai 
interest by increasing the number anrd proportion of visas foe immigrants who would beneiik the 
United States ccorromicaIly md othc~wisc. . . ." S .  Rep. No. 5 5 ,  1 Olst Ccang., E st Sess., I B (1989). 

S~lpplerneratary information to Service regulations implementing thc Ixnrnigratiorz Act of 1990 
(IMMAC r), published at 56 Fed. Reg. 60897, 60900 (November 29, 1991 1, states: 
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The Sewiee believes it appropriate $0 leave the appliciation of this test as flexible as possible, 
altl~ough dearly an alien seeking to meet the [national interest] standard must makc a 
showing significantly above that necessary to prove thc "prospectivc national benefit" 
[required of aliens seeking to quaIif2r as "excepticna!."] The burden will rest with the dicn 
to establish t b t  cexemprion from, or waiver oc the job offer will he in the ~zttional interest. 
Each case is to be judged on its own me&s. 

Matter of New York St& D e ~ t .  of Trmsaortatian, I.D. 3363 (Acting Assoc. Comm. for Programs, 
August 7, 1998): has set forth several factors which must be considered when evaluating a request 
for a national interest waiver. First, it must be shown that the a l i e ~  seeks employment in rn area of 
substantial intrinsic merit. Next, it must be shorn that the proposed benefit will bc national in 
scope. Finally, the petitioner seeking the waiver must establish that the alien wiII serve the national: 
isttcrest to a substzntiaJ,lIy greater degree than would an available U.S. worker having the same 
minimum qualifications. 

it must be noted that, while the national interest waiver hinges on prospective national beaefit, it 
clearly must be established that the alien's past recod justifies projections s f  future bbeacfit to the 
national interest. The petitioner's subjective ass~rmce  that thc alien will, En the future, serve the 
national interest c m o t  suffice to cst&lish prospective national benefit. The irscfusion of the tern 
"'prosgectivc" is used hcre to require future contrYbutiosks by the alien, rathcr than to facilitate the 
entry of an a h  wit11 no demonstrable prior achievements, md wkmse beerefit to the national 
interest would thus be entirely speculative. 

The director concluded thai the petitioner's work wmbrJId have merely a regional impact on her own 
students. On appeal* thc petitioner submitted i nfcmz;cion regarding the petitioner's work w i tk the 
Little Composers p r o g z ~ ~ .  The AAO concuncd with the director, noting that the record contained 
no first-hmd evidence to show &at a significant number of educators nationwide have expressed 
interest in the Little: Camposers pmg-~m.  The A40 also questioned whether the petitionm was 
inwived with thc Erttle Composers Program at the time of filing. With regard to the petitioner's 
involvement with .Jazz Cmp,  the M0 noted that attendance by children &om different states and 
nations did not demonstrate a national on. intemat'issraaf impact. The AAO conck~dcd that the 
petitioner had not demonstrated a sustained impact beyond what could. be expected from my 
qualified music cdkscator in the same capacity. 

On motion, counsel asserts that songuhting instruction En the pop style is unprecedented Irr 
efcmentary education, therefore these arc no music educators In this capacity with whom to 
compare the pcfitioner. Counsel refers Po the plm to make Little Composers a national proFarn 
with special emphasis on inner city youth. Counsel asserts that the petitioner has demonstrated 
prior achievements at the Juzschooi md Jazz Camp West. Counsel references previously 
submitted letters fiom Staccy Wofhm md Susan Muscarella, as well as letters fiom Susan 
MusczelPa and Congresswoman Barbara Lee submitted nu motion, all regarding the petitioner's 
work at J~zschooP. 
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Cnngrcss~volnm LGt 6sserts that thc petieloncr has contributed to Arazerican social md m~rsical 
cultare md music educatiom and played an instrumental role in the dcve%opment oi'a worid-ciass 
teaching enyirument at the Jazzschool. Congresswoman Lee fails to provide the source of this 
infdmition, nesr Zocs the petitioner provide supporting letters from disinterested music educators 
confirming the Congresswomm9s assertions. 

In her most recent letter, Susan Musca~l la  asserts that the petitioner is essential to the success of 
Jzzs~hocsI, -that she is playing aiz important role in relocating the school and obtaining accreditation 
Ewm the University s f  Califbmia; Berkeley. which will lead to a national role for the school. Ms. 
Muscmelia also asserts that the petitioner introduced the " Songwriting Tor Kids" to the Jazzsck-tooP. 
IM her initial letter, howcver, Ms. Mus~arelia indicated &at the "'Sangwriting for Kids" cIass 

woeaid not premiere until the next semester. As such, at the time of filing, the petitioner cannot 
demonstrate thzt she had impacted the fiePd of milsic educatiogn thmergh this course by the time the 
petition was fi'af ed. 

It remains, regadless of plans to expmd Jazzschool or the petitioner's hope to help implement the 
Little Composers program nation-wide, the petitioner must demonstrate that she has aEreaidy 
irnpacrcd her 1;'keTd as a whole. The new evidence submitted on motion does not demonstrate that 
the petitioner had influenced the music education of children nation-wide at the time of filing. 

As is cBcx from a plain reading of the statute, it was not the intent of Congress that every person 
qualilied to engage in a profession in the United States should be exempt from thc requirement of a 
job offer based on national interest. I,ikewise, it does not appear to Rave been the intent of 
Congress to grant national interest waivers on the basis of the overail importance of a given 
profession, rather than  on the merits of the individual aiien. C>n the basis of the evidcnco submitted, 
the petitioner has not esiabiislnsed that a waiver of the requirement of an approved Iabm certifi~ation 
will be in the national interest of'tl~e: Lnited States. 

'E'he burden of prosf in these proceedings rests solely with the petitioner. Section 29 1 of the Act, 8 
1J.S.G. 1361. The petitioner has not; sustained faat burden. Accordingiy. the previous decision s f  
the Associate Commissioner will be affirmed; and the petition will be denied. 

ORDER:: Thc Associate Commissiesner's decision of November I, I999 is af5rmcd.. The 
petition is denied. 


