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IKSTWUCTIONS: 
This is the decision in your casc. A%I documents have been renamed to the office which orignnally decrded your case. 
Any further inquiry must be made to rhar office. 

Ef you beiievc the law was inappropriareky applied or the analysis used in reaching the decision was inconsistent with the 
Infbrmation provided or w i ~ h  precedent decisions, you may ti'ic a motion to reconsider. Slrch a anotion rraust state the 
reasons for reconc;Ederarion and be supported by any pertinent precedent decisions. Any moric~tz to reconsider must be 
fired wirhtn 30 days of the decision [hat the motion seeks m reconsider. as rcq~ired urrdcr 8 C.F.R. 103.5(a)(t)(i). 

If you have ncw or additional information which you wish to have considered, you %n;iy file ii rnrl8ion to reopen. Such a 
tncrtiirn must state the trcw facts to be paovcd at the reopened proceeding and he supported by at'iidavits or other 
documentary evidence. Any motion to reopen must he filed within 30 days of the decision that the motion seeks to 
reopen, excepr ehar liilure to fiIe I?efore this period cxpircs may bc excused in rhc discretrora o f the  Service wherc ic is 
dernorrskratcd that the delay was reasonable and beyond the controi o f  the applicant or petitioner. Ed. 

Aaay tnoriorm tnust he tiled with the oft'ce which originally decidcd your case rtiorrg with a fee of $110 as required rtrlder 8 
C.P.R. 103.7. 

FOR ['HE ASSOCIATE COMMISSIONER, 

Robcrt IS, PVictnann, Acting Director 
Ad~.nlizistrae~ve Appeai4 Office 
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1)ESCUSSEOK: The employment-based immigrant visa petition was denied by the Director, 
Vcrrnont Service Center, md is now before the Associate Cc~mmissioner for Exminations on 
appeal, '";he appeal will bc dismissed. 

The petitioner seeks classification pursuant to sectinn 203(b)(2) of the Immnigrition and Nationality 
Act (the Act), 8 U.S.C. 1 E53(b)(2), as m dien of oxceptioslal ability and as a membcr of the 
professions holding advanmccd degree. The petitioner asserts that zn exemption ftom the 
requirement of a job of'er, and thus of a labor certi%ic&ion, is in the ndonal interest of the United 
States. The director found t h ~ t  the petitioner qualii7es for classification as a member of the 
professions holding m advanced degree, but that the petitioner had not cstztblished tlmt an 
exemption from the requirement of a job offer would be in the national interest of the United States. 

Section 203(b) of the Act states En pertinent part that: 

(2) Aliens VIho Are Members of the Professions IIolding Advanced Degrees or Aliens of 
Exceptional AbiEity. -- 

(A) En Genera!. -- Visas shall be made available . . . to qualified immigrants who are 
members of the professions holding advanced degrees or their equivalent or who 
because of their exceptional ability in the sciences, arts. or business, will 
substmtia1iy benefit prospectively the national economy. cultma6 or educatEonaL 
interests, or welfare of the United States: mcl wlqose services En ihc sciences, arts, 
professions, or business are sought by an employer in the United States. 

(B) Waiver of Job OEer. -- The Attorney General maygi, when he deems it to bc in 
the .national interest, m i v e  the requirement of subpmagraph (A) that an alien's 
services in the sciences, arts, professions, or business be sought by an cmpioycr En 
the Us~ited $tales, 

It appeas from the record 1hat the petitioner seeks classification as an alien of exceptional ability. 
This issue is moot, however, because the record establishes that the petitioner holds a Master's 
degree in Biochemistry from the !.JnEvcrsity of HawlgsF. The petitioner's occupation falls within the 
pc~inenk ~tt4gwfatoi-y definition of a profession. The petitioner thus qualifies as a member of the 
professions holding an advanced degree. l'hc remaining issue is whether the petitioner lzas 
cstablishcd that a waiver of rhc job offer requirement, and thus a labor certific~tion, Es in &lac 

national interest. 

Neither the statute nor Service regulations define the tern "national interest." Additionally. 
Congress did not provide a specific definition of" in the national interest." 'E'hc Committee on the 
Sudiciay merely noted in its report to the Senate that the committee had "focused on national 
interest by increasing the number md proportion of visas br immigrants who would benet3 the 
United Stakes economical1 y znd otherwise. . . ." S. Rep. No. 55 ,  1 0 " i t  Cong., 1 st Sess., 1 1 (1 9149). 

Supplementary ini'orrnaeion to Service regulations impkemilnting the lrnmigss~eion Ace of 1990 
(IMMACT), published at 56 Fcd. Rcg. 6064W7, 60900 filovcmbcr 29, 1991). states: 
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'rhe Sewice believes it approprizite to Ieave the application ofthis test as ficxible as poss1bIc. 
although clearly an alien seeking to meet the [national intercst] standard must make a 
showing significantly above that necessary to prove the "prospective national benefit" 
[required of aliens seeki!rg to qualify as "exceptional."] The burden wiiI rest with the alien 
to estzblish that exemption from, or waiver of, the job offer will be in the nationai interest. 
Each case is to be judged on its own merits. 

Matter of New York State Dept. of Trans~ortatarioe~, I.D. 3367 (Acting Assoc. Camm. for Programs. 
August 7, 1993). has set firth several factors which must bk: considered when evaCuating a request 
for a national interest waiver. First, it must he s h o w  'that the alien seeks employment in an aea. of 
substmtial intrinsic merit. Next, it must be shown that the proposed benefit will bc national in 
scope. Finally, the petitioner seeking the waiver must establish that the alien wHI% serve the national 
intercst to a substmtiaJiy greater degree than womId an available U.S. worker having the same 
eninh.urn qualifications. 

In must be noted that, while the national interest wtver hinges on pros~eetive nationai benefit, it 
cCedy must be established that the alien's past record justifies projections of Faaturc benefit to the 
national interest. The petitioner's subjective assmanee that the aIicn wiEI, in the future, scwe the 
nationat interest cmnot suffice 'is establish prospective national benefit. The inclusion of the tern 
"prospective" is used here to require future contributions by the alien, rather harr to facilitate the 
entry of an alien with no demonstrabie prior achievements, md whose benefit to the national 
interest would ahus be entirciy speculative. 

The petitioner is a biomedical rescmcher. This is m area of intrinsic merit a d  the proposed 
bencijts of the petitioner's research would have a national impact. The remaining Essuc, then, is 
whetl~er the petitioner will sew@ the national interest to a substatiaily greater degree than would an 
avi~IIzible worker .\rvith thc same minimum quaIiGsations. 

At issue i s  whether this petitioner's contributions in the field are of such unusraaI significance that 
the petitioner merits the special benefit of a national interest waiver, over a d  above the visa 
classification she sscks. A petitioner must demonstrate a past history of achicvcment with some 
degree of inn uence on the field as a whole. Matter of New York State Dent. of Tsans~ortatiorl, 
supra, note 6. 

In his initial letter, David Lambright: an assistant professor at the Iiniversity of Massachusetts, 
where the petitioner was steadying for his Ph.D. at the time of filing, and mcmbcr of the 
pcaitioner's Ph.D. thesis committee writes: 

[The peti~ioner's] [research] proposal was outstanding and it became clear during 
his oral examir~atinn th31 hc had not onEy a detaiicd and comprehcnsivc 
knowiedgc of bicbchemistsy but also an unusua'iiy broad perception of the entire 
bieM of Biomedical Sciences. Beyond this [thc pctiticpncr] has an aptitude for 
physics and mathematics th2t is well above the norm. Although such a 
combiilation ob'abiiities 1s quitc rare in khc biological sciences. it is precisely what 
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is required for successfuH research in the field of structural biology. In addition, 
having obtained a Masters degree in Biochemistry and Biophysics kkom the 
University of Hawaii, [the petitioner] has a level of education md research 
experience beyond that of a typical graduate student at his stage. I would rank 
[the petitioner] amongst the hop few percent of individuals I hgve known at his 
stage, including students at Stanford and Yale. 

[The petitioner's] thesis research is the cornerstone of my laboratory's research on 
6 protein signaling. He was primarily responsible for much of the pre1irninz-y 
data for and also Had significant intellectual input into the development of the 
spccific aims for my NIH grant. This grant was given a very high priority score 
(5''' percentile) Ir'rorn the scientific review panel at tthc NlH. reflecting the quality 
and significance of the work that we zre doing. [The petitioner] has proposed a 
novel hypothesis regxding the mechanism af G protein ackivation. In particular, 
he identified a potentially geaeraIly determinant by which exchange fiictors 
regulate the activation of G proteins. If comet, this would have important 
implications for the entire field of 6 protein signaling. To test his hypothesis he 
has developed a novel combination of molecarIar biological, biochemical and 
bicapl-nysical experiments. His unique multidisciplinary approach is extremely 
powerfa1 md I expect that fundamental insights will emerge. As far as E am 
aware, [the petitioner] is the only scientist in the world who is taking SUGI'I a 
m~iultifaceted approach to the study of G proteins. 

In a subsequent Ictter, Professor Lambeight writcs: 

[Thc petitioner] has played a key role in solving and Interpreting the high- 
resoIueion stKrctnre of Rab3a. This is the first crystal structure of Rab fiimily 
protein and it reveals many unexpected insights. In particular, [the petitioner] has 
identified a nova1 mechanism of G-signaling. [The petitioner] presented his 
findings at the "%-protein Signaling Workshop"', a, national meeting on 6- 
proteins wherc i8 was well received. A manuscript entitIed ""S~nlctur~.ai basis of 
activation and GTP hydroIysis En Rab protoins", on which [the petitioner] is a co- 
author, thas recently been accepted for publication in the peer-reviewed journal 
Structure. En addition, [the petitioner] is on the vcrge of solving the structure of 
Mss4, an important regulator of Rab3a. This structure is essential for 
understanding the mechanism by which Wab3s is activaiQed. 

[The petitioner's] rescarcfikas practical significance with respect to cancer and a 
vaesicty of neearologicai disorders including Alzheimer's disease. M~atmt forms of 
6-proteins ape the cause of 30% of ail human cancers. The system [the petitioner] 
is studying is essential for long tern potentiation, a neural phenomenon thought to 
form the basis of Beaming and memory. His research in this a c a  foms the basis 
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for ratioszai design of tlzcrapeutic agents. 

Dr. Michael Gsecst, r, professor at the BJnivcrsEty of Massscchrssetts Medical Center reiterates 
much of the above. assert-ling that the petitioner's research with Rab3a "wi1I" have a rnsljor 
impact and that the petitioner's unique combination of expertise is essential to his work. Michael 
Czech. director of molecular mcdiciine at the Univcrsi-fy of Massachuscees, discusses the prestige 
of the moiecufar medicine program, the complexity of the petitioner's project (requiring 
expertise in strustusd biology, E M O ~ C C U I ~  genetics, and computer science) and the signifi~mce of 
the petitio~er's "breakthroughs." Associate Professor D ~ m e  Jenness, and Assistant Professor 
William Royer, Sr,, both faculty at thc Ur~iversity of Massachusetts, make similar assertions. 

?'he above letters mostly focus on the impea~tance OF the petitioner's area of rese219-~11. ~knd asseri 
that the pctitioxser has the unique skills to performa such research. Eligibility for the waiver must 
rest with the alien's own quaELBications ripfiler thm with the positZon sought. En other words, we 
generdiy r ids  not accept the argument that a given project is so importikw~ that any alien qualified to 
work on this pro-jed must also qualify for a national interest waiver. Moreover, ie carnot suffice to 
state t h ~ t  the alien possesses useful skills, or a "unique background." Regardless of the ahen's 
particular expcriense or skills, even assuming they are unique. the benefil the alien's skills or 
background will provide to the United States must also considerably outweigh the inherent national 
interest in protecting U.S. workers though the labor certification process. 

Professor Richard G~i1lm-y~ who observed the petitioner's work at e h ~  Usrivessity of Hawaii, 
asserts that the petitioner was a "e7onscientio~ts student, competent and intent upon his studies." 
Professor GuiBEony then goes on to reiterate the importance of the petitioner's work with Rab3a. 
Giynis Hamel, an instructor at Wosccster Polytechnic Institute (WPI) writes that the petitioner 
was a goad student at that institrrtlon m d  that he "suspects" the petitioner will be onc of only a 
handftd of researchers in the biotcchnolagy field with an advsknced degree in computing. Finally, 
Mr. Hamel asserts that there is a shortage of qualified sorxrputcr scirntists in rhc U.S. These 
Jcttcrs 60 not reflect that the petitioner made any major contributions to his field while srudyisrg 
at the University of Hawaii or at WP1. The assertion nfa labor shortage should be tested through 
the labor certification process and is m issue under the jurisdiction of t l ? ~  E9cp~men.t of tabor. 
See Maftes of New Uork State Deat. ~TTransaorhation, 

Dr. John I Mmcheseer. a staff scientist at Carnitro. where the petitioner begm working as a 
scientific software deveIopment consultant after the petilion was fled writes: 

At Gasnitro, [the petitioaer] has utiIized his training very effectively to dcvcIop a 
sophisricated aigorithrn for automating the prediction of drug metabolism rasing 
one of the company's computsrtiona% models. ln addition, he has taken a highly 
in~snovative approach to improve the overaBI pertbrrnance 0%' this calculation, 
resulting in a speed-up of several orders of magnitude over that which we had 
previously achieved. We are now at a point where [the petitioner] is applying his 
insights from structural biology to stresrnlinc and automssrc thc second of our 
computational models. I& wtaufd not &c passibie for the Engineering group to 



Page 6 EAC-99-111-53209 

proceed at its current pace without Ithe petitioner's] tirneEy contributions. 

Whilc Dr. Mmchester indicates that the petitioner is respected by his own cmpioyer. he docs not 
indicate that the petitioner lras influenced his field as a whole. 

'The record contains only one letter f o m  a disinterested expert, Dr, Sinshcng Limg, a researcl~ 
irslvcstigator at Milleniurn, a biotech company based in Cambridge. Dr. Liang assem that he has 
k n o m  the petitioner since he began studying at the University of Massacl~usetts from scientific 
meetings and poster sessions. Dr. Liang reiterates the importance of the petitioner's area of 
research while at the University of Massachusetts, asserting ":this work definitely put him OM the 
top of his field." Dr. Liang does not indicate that the petitioner's contrEbutEons to his field have 
ink7 tienced Dr. Liang's o w  research. 

The record reflects that the petitioner was selected to participate in the "Computational 
Gcnomics'- course at Cold Spring IHabor Laboratory i ~ 1  the fall of 1996 based on academic 
excellence. 'E'hat the petitioner Laas excelled academically is not evidence bhat he has already 
established a track record of making contributions to his field. 

As evidence of' the importance of the petitioner's arc8 of research. counsel refers to a press 
release announcing the decision to award Alfred Gilman and Martin Rodbel the Nobel prize in 
Physiology or Medicine in 1994 for their dis~overy of G-proteins and the role of these proteins in 
signal trmsdwction, in cells. This informatism only serves to emphasize that others are islvnlved 
in the same area of research and have received the higl~est honor in recognition for their 
cosstribu~ions. The petitioner, by focusing on the same s e a  of reseach, canwokestablish that his 
work is as influential as the wodc of those who won the prize. 

ln  response to the director's request for additional documentation, the petitioner submitted a copy 
of his article regarding Rab32, published after the petition was filed and two requests for reprints 
from a professor zit Columbia University and a scientist at Haward Medical SchooC. 'rhc record 
docs not reflect that the petitioner had my articles pubIished En peer-reviewed journals prior to 
his Rab3a article. ?'he petitioner appears to rely on his work with Rab3a as his only major 
conkslbixtion. The petitioner. however, had not even published his articie in this arca until after hc 
filed the petition. A petitioner must establish eligibility at the time oZ' filing; a petition cannot be 
approved at a future datc after the petitioner becomes eligible under a new set of facts. Sefi 
-, 124 I&N Dec. 45, 49 (Comrn. 1971). 'I'wo requcsts for reprints are not 
particuIar,PPy noteworthy. Regardless. they represent the cornm~nniiy*~ response to the petitioner's 
article after the date of filing the petition. 

On appeal, counsel merely reiterates the claims made in the ietlers discussed above and MOW asserts 
that the petitioner's models could reduce the time m d  cost of developing drugs. This new assertion 
is not supported by the record. The assertions uf coitnsel do ~ a c ~ t  constitute evidence. Matter of 
Obaigbena. I9 I&N Dec. 533, 534 (BIA 1988); Matter of RamErez-Sanchez, 17 I&N Eke. 503, 
506 (BIA 1980). Thc rccord shows that the petitioner is rcspectcd by his coEIeagues and I~as 
made useful contributions in his field of endeavor. It can be argued, however, that most research, 



Page 7 EAC-99-111-53209 

in order ko receive funding, be accepted as a thesis, or to be published in a journal must present 
some beneFi"l to the general pool of scientific knowledge. It docs not fo'azllow that all such research 
irrherenth'serves thc national interest to an extent whish justifies a waivor of the job offer 
req*emant. i$##l~oui evidence of extensive citations prior to the date of filing. letters from 
expbils beyond the petitioner's own colleagues attesting to how the petitioner has influenced his 
fieid, or other evidence of a record af contributions with a national impact, wc cannot conclude 
that the petitioner would kenf ie  the nationai interest to a greatsr extent than gn avvaYIab!e U.S. 
worker with the same minimum quaEBfications. 

As is clear horn a plain reading of the statute, ir was not the intent of Congress that evcry person 
qualified to engage in a profession in the Ilnitcd States should he exempt iiom the requirement of a 
job oRkr based on national interest. Likewise, it does not appear to have been the intent of 
Congress to grant national interest waivers on the basis of the overaII impurtimcc of n g1va.t 
profession, rathe: Ihm on the merits of the individual alien. On the basis of the evidence submitted, 
"he petitioner has not eshbijchecl t h ~ t  a waiver of the requiremed of m approved labor certification 
wif& be in the national interest ofthe United States. 

The burden of proof in these proceedings rests soIely with the petitioner. Section 291 of the Act, 
U.S.C. 136 1. The petitioner has not sustained that burden. 

This denial is without prejudice to the filing of a new petition by a Wnitcd States employer 
accompmied by a labor certification issued Fay the Department of T,abor, appropriate supporting 
evidence and lee. 

ORDER: 'I'he appeal is dismissed. 


