
U.S, Department of Justice 

Immigration and Wahralization Service 

File: EAC-99-113-50770 OfC~rce: Vermont Servicc Center 

IN RE: Petitioner: 
Beneficiary: 

Petition: Immigrant Petition for Alien Worker as a Member of the Proftssims Hoiding an Advanced Degree or an Alien 
of ExceptBonaE Ability Pursaaam ro Section 263(Ei)(2) of the Irnmigra~ion and Nationality Act. 8 U.S.C. 
1153(b)(2) 

&N BEHALF OF PETITIONER: 

HNSTWUCT8ONS; 
Tl~is Es the decision Ear your case. All documents havc bcen returned to the office wirish originally decided your casc. 
Any further itaquiry must be made to that office. 

If you believe rkc haw was inappropriately appiied or the analysis wed in reaching the slecisios was inconsistent with the 
information provided or with precedent decisions, you may Eilc a motion to reconsider. Suclm a motion must sfate the 
reasons for reconsiderariad~ and be supported by any pertinent precedent decisions. Any motion to recl~nsider must he 
filed within 30 days of the decision cizae the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(I)(i). 

If you have new c ~ r  additional information which you wish to lzave considered, yoa may file a rntrtton fo retapcll. Such a 
motion mnsr state the ~tew facrs to be proved at rhe reopened proceeding and be supported by affjdavits or cxher 
documentary evidence. Any motion to reopen mucr he filed within 30 days of the decision ha t  the moilon seeks to 
reopen, except that failure tu fiic before this period expires may be excused in the discretion of the Service where it is 
demonstrated thae ?he delay was reasonable and beyond t%le control of the applicant or petitioner. u. 
Any rnotioi~ must be filed with the office which originally decided your case along with a fee of $1 10 as required under 8 
C.F.R. 103.7. 

FOR THE &SSOCEBTE COMMISSIONER. 
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DISCUSSTON: The crnpPoyment-based imrnigrmt visa petition was dcnicd by the Director, 
Vermont Service Center, md is now before the Associate Commissioner for Exminations on 
a p e d .  The appeal wire be dismissed, 

The petitioner seeks classification pwscamt to section 203(b)(2) ofthe Immigration? and Nationality 
Act (the Act), 8 U.S.C. 1 i53(b)(2), as an alien of exceptional ability. The petitioner assefls that m 
exemption from the repirernenb of a job offer. and thus of 8 1zbor certification, is En the ~zational 
interest of the United States. Despite the fzct that the petitioner had not received m advmced 
degree at the time of filing, the director found that the petitioner qudifies for classification as a 
member of the professions holding m advanced degree. The director farther con~luded, however, 
that the petitioner Izzzd not established that an exemption from the requirement of a jab offer would 
be in the national interest of the United States. 

Section 203eb) ofahe Act states in pcrtir~eaet p a t  that: 

( 2 )  Aliens W o  Are Members of the Professions Holding Advanced Degrees or Aliens of 
Exceptional Ability. -- 

(A) Hn Ce~zesal. -- Visas shall be made available . . . to qualified immigrants who xe 
members of the professio~~s holding advanced degrees or their equivalent or who 
because of their exceptional ability in the sciences, arts, OP business, will 
substantially bea.nefit prospectively ihc natEowaI economy, culturd or educationai 
interests: or welfare of the United States, m d  whose services in the sciences; ms, 
professions, or business are sought by m employer in 'he United States. 

(B) Waiver of Sob Offer. -- The Attorney Generat may, when he deems it to be in 
the national interest, waive the requirement 01 subparagraph (A) that an dien's 
sewices in the sciences, arts, professions, or business be S O P S ~ ~ I  hy m employer in 
the United States. 

As stated above, &c director concluded that the petitioner qualifjed as an advmced degree 
professional+ On the F o m  ETA-?50B, the petitioner indicated that he bad obtained a BacEreior3s 
Degree from the University of Science md Technology of China, had participated in a Master's 
Program at that institution, a~! had " e m e d "  a Ph.D. from the University of Minnesota in 
December 1998 which would be ""issued" in May 1 9Whd. The petitioner submitted his dfpbma for 
his @6acheHoras Dhtg~ec md a verific~tion tIasat he attended a Master's Program from 1992 to 1 994 at 
the University of Science md Technology of China. The petition was filed F e b m q  19' 1999. The 
record ass a whole. including subsequent submissions by the petitioner and the appeal, does not 
include a diploma or m academic record indicating that the petitioner had comphetcd his P$.D. 
requirements as of February 19, 1999. In h ~ t ,  his Cuwiculw Vitae, s~brnikted En response to the 
director's request for additional documentation. indicates tlmt he did not obtain his Ph.D. until 
September 19639, several months alter the date of filing. 



8 C.F.R. 204.5(k)(2) provides that a bachelor's degree or the equivalent "fallowcb by at least five 
yeas  of progressive experience in the specialty shall be considered the equivalcn~ oh' a master's 
degree*" The Fom ETA-750B does nor indicate that the petitioner had &vc years of progressive 
employment expesience at the time of filing. Thus, the petitioner did not qudi@ as an advanced 
degree prab'essional at the time of filing. 

The petitioner apparently seeks classification as im alien of exceptional ability. The regulation at 
8 C.F.R. 204.5(k)[3)(ii) sets forth six criteria, at least three of which an alien must meet in order 
to qualify as an alien of exccptiaraal ability En the sciences, the arts, or business. These criteria 
foiBpklew below. 

'i'he regulation at 204.5(&)(2) defines "exceptionat abiEity" as ""a degree of expertise 
significantly above that addiaily encountered." TI.nerefore, evidence submitted to establish 
exceptional ability must somehow piace the alien above others in the field in order to fulfill the 
criteria below; qualifications possessed by every member of a given field emnot demonstrate "a 
degree of experhe significmdy above that ordinarily encountered." While counsel states i~ the 
conclusion of h c ~  i n i t i d  brief that the pchitiones "'is an individual of exceptional ability,'' 
nowhere in her brief does she address how the petitioner mccts the ~egealatoq requitements. As 
such, we wH1I address al six of the criteria below. 

An eficial academic record showi~g  thuf the alien h i s  a degree, diploma? ck'erb~ficafe, or 
similar orward,@c~m u college, univ&rs1'fy, ~schoo~~ or other in.rb&'fukr'lln ofdea~paiflg rehb i~g  98 

khe area of excep~ika~~al ahilbw 

At the time of filing, the petitioner only had a bachelor's degree. Each criterion must be 
evaluated Irz terms of whether the evidence demonstrates exceptional abiiity. A bacheior's 
degree in mechanical engineering is asot evidence 01 exceptional ability in that field. 

Evbde~ce in the ,fbrm of letter($ jiom cuvenf  OY f i~rmer emyl~yerQQ shki'wj~g rhd fhe alien 
has QI H a ~ d  den years offull-bime experience in the occtpafiapnfor which he or she is bei~.mg 
sough 

The petitioner does not ~Pairn to have 10 years of full-time experience can the Form ETA-7SOB 
md does not submit employer letters as evidence of such employment, 

A l'ice~se to practice the profe~,~ion OP ce~ctzjicabionfor a parkicukar p~ofes~~io~.d or occupation 

The petitioner lists no licenses on his Form ETA-750 and the record contains no evidence of any 
licenses. 

Evidence lhak the alie~a B ~ Y  commanded LP sabury, or other remaneralion $ 1 ~  services, which 
demonsfrates exceptio~ul ability 

The record ccmtains no evidencc of thc petitioner's salary in comparison to others in his field. 
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On his Cur-ricul~nrn Vitae, the petitioner Ewdicated that he was a member of the Internationah 
Society of Coating ScEcnce and TechnoIogy, the Society of Tmaging Science md Technology. 
and a 1997-1998 Board Member of the Friendship Association of Chinese Studel~ts/SchoFar.s,s. 
The record contains no evidence of the petitioner's membership in these associations. 

The record contains no evibencc, other than letters, that the petitioner has contributed to his field. 
These Letters will be discussed in more detd below, Solicited letters in support of the petition, 
however. are not evidence of recognition prior to the prepasation of evidence for the petition. 

As the petitioner has not dernon~tmted that he is an zEEen of exceptoral ability, the issue of 
whether waiving the job offer requirement is in the national interest is moot. XevertheEess, we 
will address this issue as it was the sole basis of the director's decision. 

Neither the statute nor Service regulations define the tcm ""national interest." AddiliondsSly, 
Congress did not provide a specific definition of "in the national interest.*' The Committee on the 
Judiciay merely noted in its report to the Senate &at the committee had ''focused on national 
interest by increasing the number and proportion of visas for immigrants who would benefit the 
United States economicaPly md otherwise. . . ." S. Rep. No. 55, IOisb Cong., 1 st Sess.. I I (1 9891, 

Supplementary information to Service regulations implementing the Jmmigration Act of I990 
(IM,%%ACrT), published at 556 Fed. Reg. 60897,60900 $November 29. 19911, states: 

The Sewice believes it appropriate to leave the applica.tion of this test as flexible as possible, 
altl~ough cleaxly m alien seeking to meet the [national interest] standard must m&e a 
showing significmtly above that necessary to prove the "prospective national benefit" 
[required of aliens seeking to qualify as "exceptisnal."I The burden will rest with the alien 
to establish &at exemption from, or waiver oQ; the job ofkr will be in the nationni interest. 
Each case is to be judged on its o m  merits. 

Matter of New York State D e ~ t .  of Trms~o~atiora, I.D. 3363 (Acting Assoc. Cornm. for Programs, 
August 7 ,  1998): has sen forth severai factors which must be eonsidered when evaluating a request 
$hsr a national interest waiver. First. It must be s h a m  that the dien seeks employment in m area of 
substantial intrinsic merit. Ncxt, it must be shewn that the proposed benefit wil! be national in 
scope. Pinsally, the petitioner sccking the waiver must establish that tthc alicra will sewe the national 
interest to a substantially greater degree than would rn available 83.3. worker having the same 
mini mum qualificatioi-is. 
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It must bc noted tI?at, while the national intamrest waiver hinges on prospeclive national benefit: it 
clearly must be established that the alienes pas1 record justifies projections of & t u g  benefit to the 
national interest. The petitioner's subjective asswmce &a$ the diea will, in the future, serve the 
national interest cannot suffice to estzblish prospective nationaE benefit. The inclusion of the tern 
"prospective" is used here to require future contributions by the alien; rather hm to faciHitatc the 
entry of m dien with no demonstrable prior achievements, md whose benefit to the national 
interest woraId thas be entirely speculative. 

The petitioner is a research engineer, an area with inkinsic merit. The director concItided that the 
petitioner would only benefit his employer, Eastman Kodak, m d  would not benefit the national 
inrerest as a. whole. On appcai, counsel argues that Kod& is involved in imaging projects 
sponsored by the government and that the petitioner's work with coatings is applicable $0 the 
publishing and entertainment industries. As will be discussed below: the record does not 
demonstrate &at the peeitioncr's work has influenced his field nationally. NOT is it clear that the 
petitioner' work vdmth coatings ~ 4 1 1  be relevant l o  Kodak's government p~oje~ ts .  Finally, while the 
petitioner's work .mmigil.n't be relevant to other industries. it i s  not clear that hc will actudiy be 
benefiting those iundustries by wo~klng h r  Kobak. RegadPess. the petitioner does not meet the 
third prong, as will be discussed below. 

Lorraine; Francis, Associate Professor at the University of Minnesota, asserts th~rat the petitioner 
developed a model for the drying stress development of' coatings prepared from liquid solutions 
of poEymcr, statjng: 

For example, [the petitioner] realized that to tmly represent thc solidification 
process properly, he should include fluid mechanics in addition to solid mechmics 
to his model. Connecting these two WBS a challenge. but proved to make his model 
even more aPplicabk to a new set of problems involving flow md stress. Me a I s ~  
participates in collaborative research activities very well. Though his participation 
in the Coating Process Fundamentals Program in the Center far Interfacial 
EngineeAng md at the University of Minnesota. [the petitioner] has kept his 
research in Line with h e  needs of the coating industry while retaining the rigorous 
scienti fis. stmdards. 

Dr. Hcrb Humg, 8 p~incipd engineer at Wcslcrn Digital Coq., who col~aborated with the petitioner 
in an industry-university project, writes: 

Stress development m d  failure mz1ysis of advmced polyrncr thin film materials, 
widely used Era many key industrial areas, and theis  orr relation to "Ie sophisticl-etcd 
rnatcsid processes require a quantum leap in the theoretical and techolagicai 
development from the costventionaI visibIe. bulk manufacturing process to the 
invisible, microscopic fabrication process, challenging many industrial and 
academic rcsexches [sic 1 world wide. However, those microscopic pI~enornena 
such as residual process stress m d  its intrimsir; linkage to various mechanical 
failurnr@s. axe often vitally critical to tEseir EbnctisnaIity md reliability issues. not just 
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to the understanding and concIatiors to process. What ithe petitioacr] has been 
substmtid3iPy working on is technically c~ i r i~a l  to this regard, particulady in the area 
oB'uHtra thin polymer coatings, widely used in many of those technoIogy fields such 
as photographic films. 'H'here, [the petitioner] has sraccesshily developed a unique 
theoretical fimework, by integrating the po%ymeric diffusion, visco-plasticity and. J- 
integml theorfes. and even~ually seveaEed fmdmesktd link of polymeric coating 
malerid's chemical processes of solidification at mo%ecular levels to the co~ting's 
ma~roscopis: stress md failwe. This level of comprehension was unprecedented in 
this scientific field in mde~stmding ax! quantification of the ~rl'tica1 stress 
deveLoprnesn8 process of gencffie: polymer thin films during sol id i~c~t ion  process, as 
.well as films' various failure mechanisms. Exkaordinay marks were also made in 
contracting hose theoretical achievements to experimental demonstratim and 
conelation in thorougIzHy scientifk ~ophistication, which paved the critical r o d  
towards a broad industrial application. 

William Gesberich, a professor at the University of Minnesota, indicates that the petitioner has 
merged k c e  fields: fluid mechanics, fracture mechmics, md continuum mechanics to the complex 
phenomena of drying coatings which has captured the attention of the film md coating processing 
Ipzdustries. 

Jilin Yu, Vice Dean of the Graduate School of the University of Science and Technology of China, 
wites of the petitioner's work at the Laboratory of Maleria1 Dynamics: 

[The petitioner] h%ad been researching the dynamic properties of depleted kljlmim 
alloys under dynamic comp~essican at various strain rates, using the apparatus of 
Hopkinson Compressive Bar. The purpose of those experiments Is to measwe 
mechmical properties of uranium a h y s  wder high speed impact, and to provide 
the degree of damage to the alloy at diEerent impact speed. 

Professor "bu f i h e r  states that the petitioneris tande~graduate thesis involved deveEoping a 
"'method for predicting when the micro-cracks in the s'iwctwe will propagate md cause severe 
damage;" cmciak to the design of airplanes engines md ship stmctures. The petitioner's graduate 
research continued in the same area. resuIting in a published paper. 

The petitioner's senior advisor, Professor L.E. Scriven, asserts that the petitioner's Ph.D. thesis 
involved. " ~anc%rn~Icq9 research concerning stress in coatings which WBS 6 c  critical%y acclaimed," at 
ithe prestigious Terath X~ter~wtiossaE Symposium on Coating Science md Tcchohgy.  Collaborator 
Dr. Jason Payne echoes these sentiments. 

Kevin Cole. Senior Engineer ztt the Eastman Kodak Cornpmy, where the petitioner is currently 
employed, asserts thdt the petitioner provided important assisfmce in his film winding project. 
resulting in  a trniquc simulation model. Zig H&iel, Director of Media Handling Technology Unit 
at Kodak, asseris thzf the film winding project was aimed at examining air wound in with the film 
which can adversely effect the integrity oi'the rcrBE. Mr. HakicE continues: 
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This involved developing a nmerical solution tea t12e equations, which desolribc the 
air entrainment phenomenon, m d  witing a computer code to EmpHcrnent the 
solution. '4'his model is being used to optimize mm~factming conditions and 
reduce manufacturing costs, which has significant kt~~nornic vciIue for Eastman 
Kodak Company a d  the United States of America. 

The above letters are all from collaborators, supewisors, md professors. The petitioner has not 
provided m y  letters from independent experts or other evidence &at his models a e  Influential 
beyond his awn circle of colleagues. 

At the time of firing, the petitioner had authored aticles pubI;ished in one journal, &wo University 
Reviews, and two conference proceedings, with mother a~kicle not yet published at the time of 
filing. The Association of American Universities' Committee on PostdoctoraI Edu~atioo, on page 
5 of its R e ~ o r t  2aszd Recommendations, Mach 3 1 1998, set forth its recommended definition of a 
postdoctoral appointment. Among the factors included En this definition were the 
achowledgement that "the appointment is viewed as preparatory for a full-time academic andor 
research career," md that "the appointee has the 8i-eedorn, md is expected, to publish the resuits of 
his or her research or scholarship dming the period of the appoinment." Thus, this national 
organization considers publi~ation of one's work to be "'expected," even among seseschers who 
haw not yet begun "a full-time academic and/or reseacl? cmccr." This report reinforces the - 

Sewice's position that publication of schola1y articles is not automatically evidence of major 
contributions: we must consider the research community's reaction to those arti~les. The record 
contains no evidence that his articles have been widely cited (or even cited at 311) or other evidence 
that the articles have been influential. 

As is clear from a piakai reading of the statute, it was not the Intent of Congress that every person 
qualified to engage in a profession in the United S t~ tes  should be exempt from the requirement of a 
job offer based on national interest. Likewise, it does not appear to have been the I~tent of 
Congress to grmt national interest waivers on the basis sf the overall Importance of a given 
groftssion, rather than on the merits of the individual alien. On the basis of the evidence submitted, 
the petitioner has not established that a waiver of the requirement s f  m ikpproved labor certification 
will be in the nationaI interest of the United States. 

The burden of proof in these proceedings rests solely with the pctitioncr. Section 291 of the Act, 
U,S.C. 1361. The petitioner has not sustained that burden. 

This denial is without prejudice to the filing of a new petition by a Lnited States employer 
accompanied by a labor cel.bificati&sn issued by the Department of Labor, appropriate supporting 
evidence md fee. 

ORDER: The appeaI Is dismissed. 


