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Ffie: Office: Nebraska Service Ccncer Date: 

IN RE: Petitioner: 
Beneficiary: 

Petition: Ianmigranr Petition for AIien Workcr as a Member of the Professioals WoIdir~g an1 Advar~ccd Degrec or an Aiicn 
of Exceptional Ability h r s u a n r  to Secrior1203(b)(2) of dlc Immigratiiln and NatlonaIity Aa,  8 U.S.C. 
1153@)(2B 

INSTRUC'TIOXS: 
This is the decistorl in your case. All docurnerars have been returned to the office which origikiaI'iy decided your case. 
Any further inquiry inusr be made to that office. 

If you believe the law was inappropriately applied or the analysis ased in reaching the decision was inconsistent with the 
infurmation provided or with precederat decisions, you rnay file a rnotiori to reconsider. Such a r~~neinn EMUS1 stale the 
reasons fbr teconsidcrxion and bc supported hy any pcrcincnt precedenr decisions. Any motion to rccc~nsidcr must he 
filed wlrhan 30 days of the decision that the ~norior~ seeks to reconsider, as required under 8 C F.R. 103.5(a)(l)(i) 

If yciu have new or addittorla! in'iorrudion which you wish to have considered, you may file a motion Lo reopen. Such a 
motion must starc thc new facrs to bc proved aa the reopened proceeding and be srrpporred by affidavits or ofher 
documentary evidence. Ar-ry motioai to reopen must be filed wirhart 30 days of Bit: decision zhar the morion seeks to 
reopcn, except that F~iEure to fikc: beforc this pcrind expires may be excused in rile discretion oP llle Service wlrere it is 
demonstrated tkrar else delay was rcssowable and beyond the conrroI of the appficant or peti~ioner. @. 

Any rrlotiorl rrltact be i?Ied w.siR ihe cri'tice which oslginally dccidcd your case along with a fee oCS1 IO as requrred under 8 
C ' E R  1037 

FOR i'lIk ASSOCIATE COMMISSIONER, 

'&inictriativt: Appeals Qj t f i~e  
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uISCUSSIO%: 'B'hc employment-based immigrant visa petition was denied by the Director, 
Nebraska Service Center, m d  is now before the Associate Commissiorme~ for Exminations on 
appeal. The appeal will be dismissed. 

The petitioner seeks classification p~~rsumt  to section 203(b)(2) of the Immigration and Nationality 
Act (the Act). 8 U.S.C. 1153@)(2). as an alien of exceptional ability. The petitioner asserts that an 
exemption &om the requirement of a job ~I' ler-  and &US OE a Izbor cerfification, is in the national 
interest of the United States. The director found that the pceitioncr quakifies for classific;ation as rn 
alien of exceptional ability, but that the petitioner had not established that an exemption from the 
requirement of ajob offer woe816 be in the n8tiom.l interest of the United States. 

Section 203Cb) of the Act states in pertinent p m  that: 

(2) Aliens MJho Are Members of the Professions IEoEding Advanced Degrees or Aliens of 
ExceptianaB Abilityy. -- 

(A) In General. -- Visas shall bc made avai !able . . . to qlmalifled immigrants who are 
mcrnhers of the professions IzoPding advanced degrees or their equivalent or who 
because of their exceptional ability in the sciences, arts, or business, w411 
substm%idly benefit prospectively the nalionaI economy, cultural or educatleion~e 
interests, OP welfare of the United States, m d  whose scwices in the sciences, asis, 
professions, or business are sought by an employer in the United States. 

(R) Waivzr of Job Offer. -- The Attorney Generd may, when he deems it to be in 
the national interest. waive he requirement of subpwd-agraph (A) that m alien's 
services in the sciences, arts, prafessions, or business be $ought by an. employer in 
the United Srdtcs. 

The petitioner seeks ckassification as an alien of exceptions! ability. 'Fhe reguiation at W g3.lc.R. 
204.5(k)(3)(iH) sets forth six criteria, at Eease three of which an alien must meet in order to qualify 
as an alien of exceptional ability in the scicnccs, the arts, or business. 'E'hese criteria fdlow 
below. 

'The regulation at 204.5(k)(2) defines '%exceptional ability" as ""a dcgrcc of exge~tise 
signibicmtIy above that dsrdinariEy encountered." Therefore, evidence submitted to establish 
exceptional abiiity must somehow pIace the alien above others in the fk id  in order to I'uEfiI1 the 
criteria berow; qua%ificatitsns possessed by every member of 8 given Geld cannot demons'trate - 'a 
degree of expertise significantly above that ordinarily encountered." Cohsnsei merely asset?ed, 
without discussion. that the petitioner is an alien of exceptional ability. The director did not 
contest this assertion. Review 08' the record, however: reveals that the record is absent any 
evidcncc of exceptic~nal ability. 

Counscf failed; to indicaec whncl~ of the six rcgra1at;aox-y criteria the petitioner is attempting to 
establish. As such, we w ~ E  consider: all of the regulatory criteria. 
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An qficial acudemic: record s F I o w H ' R ~  bhut fhe alien has a degree. diploma. cerlificnte, or 
.virniko~ award from a college, u~ziver~~ily, school, or o lhu  C ' ~ ~ b 6 f ~ f f 0 . U  qf learnl~g rehling fo 
the area qfexcepbionu& abilily 

8 C.F,W. 204.5(1<)(3)(ii) states that when applying for an cxcmption sf the job offer requirementS 
a petitioner musk submit a completed Form ETA-7SOS. This form, which would include the 
petitioner's education, is not in the record. Thus, the petitioner has not submitted all of the 
documentation required by the reguIations for this classification. Regardless, the record contains 
no evidence of my degrees, diplomas: or academic certificates. m i l e  the record contains a letter 
asserting thzt thc pctitioracr has two degrees in unspecified fields. thc letter is -from Jerry Jumba, 
vice president of the Carpatho-Rusyn Society In the United States, and not from a degree- 
awarding Institution. While the record does include some SEowakim docurnenlalion described by 
counsel only as ''original documents from the Republic of S1ov&ia," the record contains no 
translations of these documents as required by 103.3(a>(3). i'he petBfE0~7ler has net established 
what these documents are. 

Evtdence F ' B ~  I&Y form cfketferjs) from cur~enl or.former employer(',) showing thaf the &en 
has ~f Leasf fen years qffukh-time experience i~ dhe uccupafiopa$~p. which he or she is being 
sozbghf 

As stated above, the petitioner failed to submit the Form ETA-758B as required by the 
regulations. This fbrm would have listed the petitioner-s employment experience related to her 
1TeId. Regadless, the pctitiosacr has not submitted any employment letters reflecting my full- 
time empi~yment as a singer or an expla~ation as to why sach evidence is unavailable. 'Fhus, the 
record does not suppart Mr. durnba's assertion that the petitioner has radio experience, many 
years of matcur,  semi-professional. axxd professional experience, and has performed in European 
tours. The record does c a ~ t a i n  a certifjcate presented to thc Saxisan Slovak Folk Ensemble of 
Presov, Slovakia on the occasion of their 30t1' Anniversary in 1997. While the petitioner claims 
to bc a former member of this group, she was only 26 years old in 1997. 'E'hus. she corald not 
have been a founding member of the group. The record does not reveal how long she was in the 
group or whether it  was fdi-time ernploymcnt. 

A Hlcen.se to practice the prqfissiore or cerf@cra.tiora,for a par8icufav puqfission or occ~palion 

The record contains no evidence that the petitioner's fmeld of singing requires a license or 
certificate. kPcgudEess: the petktioner does not appear to be licensed or cereikjcd as a singer. 

Evidence fhu8 lhe ulieaz ha,r cammauzded a sakury. or odkse~ rem~anerafian $IF services, which 
demon sf rate,^ exceptionul ahilbty 

'I '1.r~ record contains no evidcnce of the peritioner's sajary ah any time. 

Evidence qfmemhcj~ship in profess k o ~ a l  associ&a!icipz.s 
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'!'he record contains neb evidence s f  membership in any professional singing associations. 

Ewidmcoi of ~ecsgnWon $ 3 ~  achievements and sig~ificant confribubk'ons lo [he i ~ d t l s ~ r y  or 
$ekd hypeers, governmenial epzbilies, [or prcy%s.~ionw% or btcsinexs orguvzizadio~ss 

The evidence which the petitioner did submit appears to address only this i?naH criteriz. Much of 
the evidence directly related to the petitioner herself consists of letters solicited by the petitioner 
to support her petition. Such letters alone cannot establish that ehc petitioner had already 
obtained recognition from her peers unrelated to the filing of the petition. The ~ecord  contains no 

sd Or awards or earher evidence of recognition from her pccrs, governmental entities; or professlore I 
business organizations. Thc record does contain a few letters from kstivaB ~ r g a ~ i z e r s  thanking 
the petiticsncr for participating, attesting to the fmxable response to her perbrmance and 
requesting that she return to perform again. These letters, however, while acknowEedgirtg the 
petitioner's singing skills, are not recognition s f  contributioars. to her kTd,  These letters will be 
discussed in more detail below regarding whether an exemption of the Iabar certification process 
is in the national interest. 

While the record does contain a few newspaper articles regarding festivals at which the petitioner 
performed which comment on the petitioner, recognition by the media is not an element of this 
criterion. RegardHcss, as a petitioner needs to meet three; of the criteria; submitting evidence in 
suppor~ of only one criterion is insufficient. 

As the petitioner has not demonstsated that she is an alien of exceptiartaI ability. the issac of 
wl~elher waiving the job offer requirement Es in the national intcrcst is moot. Nevertbelcss, we 
will address this issue as it was the sole basis o r  the director's decision. 

Neither the statute nor Service regulations define the term "'naiioraai interest.'* AdditionalTy, 
Congress did not provide a specific definition of"  in the natioiral interest." The Committee on 
the Judiciary merely noted in its report lo ithe Senate that the committee had "focused on national 
interest by increasing the number and proportion of visas foe Immigrants who would benefit the 
United States economi~;aEty md oth~rwisc. . . ." S. Rep. No. 55, IOlst Corag., 1st Sess.. 1 1  
(1 989). 

Supplementary information to Service regulations implementing the Immigration Act of I990 
(IMMACT), published at 56 Fed. Reg. 63897,60900 (November 29. 1991), states: 

The Service bciicvcs it appropriate to leave the application of this test as nexlblc 
as possible, alrliowgh clearly an alien seeking to meet the [national inrerest] 
standard must make a showing significantly above that necessav to prove the 
"prospective national benefit9- [required of i~liens seeking ta qualify as 
""exceptional."] The burden wlH1 rest with the alien to establish that exemption 
IYom- or waiver of: the job olfer wiPl be in the national interest. Each case is to Rc 
judged on its own merits. 
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M2tter of New York State Dept. of 'l'ranspoaation, H.D. 3363 ( A c t i ~ g  Assoc. Cornm. t r  
Programs, August 7, 199W), i?as set forth seve~a1 factors which muse be considered when 
evaluating a request far a national iertcsest waiver. First, it must be shown that the alien seeks 
employment ins m area of substantiai intrinsic merit. Next, it must be shown that the proposed 
bencfir will be national in scope. Finally, the petitioner seeking the waiver must establish that 
the alien will serve the national interest to a substantially greater degree thm would aa available 
U-S. worker having the same minimum qualifications. 

Et must be noted that, while the national interest waiver lhixrges on prospective national beneflt: it 
clearly must be established that the alien's spast record justifies projections of future benefit to the 
national interest. The petitioner's subjective assurance that the alien wiEE, in the future, serve the 
national interest cannot suffice to establish prospective national benefit. Thc EncIensio~ of the 
term "prospective" i s  used here to require future contributions by the alien, rzther than to 
facilitate the entry of rn aiien with no demornstrdble prior achievements, and wI.zose benefit to the 
national interest would thus be entirely specuiativc. 

The director determined that the petitioncr9s vocation, singing ethnic music at local ethnic 
festivals, had no intrinsic merit. We find that music and cuItlurai performances do have intrinsic 
merit. The director also concluded that one gcrfo'osmer at locaI lestivals and c o n c e ~ s  would not 
hare a national impact. On appeal, counsel argues that the petitioner's performances have been 
restricted to the Great Lakes area because of her immigration status and because that is where 
most peopIe of her ethnic group reside in the United States. We do not find counsei's argarnents 
persuasive; in fact, counsel appears to concede that petitioner has no impact beyond those sf 
her ethnicity. Counsel also argues that since the petitioner has made videotapes and compact 
discs, myone in the nation c m  buy her music. The petitioner has not demonstrated, howevcs. 
that she has been able to sell her videocassettes or compact discs. We concur that the 
pcrformamces o r  one sirnger at local festivals would not have a natioaal impact. Matter sf 
New York State Dept. of Trms~oFtdifo~~,  note 3. Finally. as will be discussed below, the 
petitioner has not established that she will benefit the national intercst to a greater extent than 
other singers, or cvcn ethnic singers. 

Paul Robe& Magocsi, thc founding president of the Carpatho-Wusyn Research Center, Tnc., 
writes that he c m e  to know the petitioner during his visits lo Slovakia in the early 1990s. EIe 
indicates that the petitioner played a unique role in the post-camrnunist renaissance of Wusyn 
culture because she was active in Slovakia and the United States, Finally, he writes: 

in essence, [the petitkoncsl through her recordings and WC~I-attended con6;erts in 
the United States, ftrnctions as a cultural ambassador linking S~av&ist 
(spesificaaily the Wusyns of eastern Siovdia) and i\mcrica. As such, she is 
contributing to the fu'eaBGllmene of one of the basic goals of American foreign 
policy on the eve of the 28'' century- to asstarc a firm basis for western-oricntcd 
demscrat~c reform m d  stability in the j'orrner Communist counties of east-central 
Eurspc. Cn that regard, [the petitioner] is the latest in a Ioezg line of rlewccmers to 
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the Uniecd States who haw enriched eIaeir new homeland by sharing with all 
Americans the positive aspects of her European place of birih. 

Mr. Magocslqs persanal assertions are utterly 8n~ufficiegtt to establish that the petitioner is 
advancing the cause of democracy abroad by singing zt local festivals. Jerry John Jmlaa, 
founding commi'ttec member md vice president OF h e  Carpatho-Rusyn Society indicates that hc 
plays the petiliolaer's recordings a n  his weekly Rusyn radio program with an unspecified nlarnber 
of 46multiculf~rali) kistener~ in the ""tsi-sk~te" area and is collaborating with the peritkcsncr on a! 
new coescex-t of Cqatho-Rusyn art songs and a song book of Carpatho-Rusyn songs with 
English kmslations. Me. bmba concludes: 

[The petitioner's] presence ia the UraEtcir States is a fortunate serendipity of 
culturaH progress for us because of her willingness to work md coilaborate En $he: 
Geld of Rusyn music, language, and ethnography of which she is so uniquely 
qualified. This work has already begun to have a mcmingful sphere of influence 
among American Rusyns, md we hope we can hlfifl the immediate cuHtura8 goals 
which we strive to accomplish. We, at the Carpatho-Rrasyn Society, know of no 

immce, other person in the United States who ern bring this 61md of song perfo- 
expertise, m d  c~IPabhbrativ@ work into the foreground of American Wusyn cultural 
progress, md help to enrich the meaning of the American Cqatho-Rusyre 
presence in Americm's multicultural society. 

'B'he record contains little evidence tl+mt Mr. Jumba's radio shew is exposing significant numbers 
of non-Slovaks to Cqatho-Rusyw music or that the petitioner's music is the basis of the radio 
show's success. The record also faiis to demonstrate the success of the art song book. 

John J. Rigl.setti, President of the Cxpzthu-Rusya Society. echoes Mr. Jurnba's sentiments. 
asserting that the petitioner Is one of the first European Rusyn artists to be pcrfoming 
excEusiveIy Rusyn material in the IJkaited States since Wor1-d War II. The fact that the petitioner. 
is one of an unspecified number of musicians now performing Rusyn ~azusia;: in the United States 
is not evidence that she is influential. 

Maryann SivA, secretxy for the Cqatho-Rusyn Society, states: 

She is se major league singer, direct, insightful, and extremely visual. She has 
peribmed traditional and contemporary Cqatho-Rrrsyn songs on stage, in 
churches, at private gathesings, and at various Cartho-Rusyn FolIc Festivals. 

.Vs. Sivak also asserts, however; that the petitioner was not even aware of laes cuittaral identity 
until she met members of " t h e  Society in the United States. Ms. Sivak asserts that at that time the 
petitioner " " b c ~ a e  interested in I~cr  ethnicity and wmts to lean  more.'' While Ms. Sivak states 
that the god of the Society is to provide m opportunity for Americans to experience Carpatho- 
Rusyn cuiture, she concludes orzly that "'the symbiotic relationslzip thnt wc have established [with 
the petitioner] wili enrich our organization and also [tlhe pctitiot~erj." This letter appears to 
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indicate thzt the petitioner Is still learning about her heritage and does not suggestthat she is 
making a national impact. 

'Fhornas Ivmec, Director OF the amateur Slovak Folk Ensemble indicates thzt the peritioncs and 
izer accordion accornpmist assisted the Siovdc Folk Ensemble on several occasions which 
"'added authenticity m d  iprofe~siona~ism.'~ Mr. Ivmec continues. "'this has greatEy helped us in 
promoting our Slovak heritage," Mr. Tvmec also asserts that the petitioner has maaged songs 
849 the group, which nEHowed the Slovak Folk Ensemble: to add singing to their program. Writing 
songs for m amateur Shvak music group is not evidence of influence on the music industry as a 
whole. 

Tatiaraa Jarosova; a professor of Eastern European Languages and Cultures at John CanoLI 
University, praises the petitioner's artistic skill and chaacteer, but fails to explain how the 
petitioner will benefit the national interest. 

I'he record includes evidench: that the petitioner has performed at various Caq3atho-Rusyn 
festivals m d  local festivals celebrating world cultures reprcscntiag the Carpatho-Rasp ckzftesre. 
Specifically, the petitioner has performed at the Slovak Music Festival at the University of 
Pittsburgh, CI~veErnd'~ One World Day: thc Slovak Catholic Sumrnerfcsf in 1998, the CwpatIqo- 
Rusyn Easter Egg Extravaganza at the Andy Wiasho! Museum, Btkoberfest celebrations in 
Y3ainsvil%e, Ohio, concerts entitled the second and third "Song Tour of Carpatho-E$us,> and at 
ethnic concerts presented by the Carpatho-Rusyn Society, the R u i n  Association sf Mimeapolis: 
m d  the Lucina SPovak Folk EnsernbIe o r  Cleveland. Thc record contains a compact disc with 
music by Sarisan from 1994. As stated above, the record does not establish in which y e a s  the 
petitioner was a member of Saism. The record is also absent any evidence regarding the sales 
of the compact disc. 

F"'isr!%y, &he record includes miis8es asld fliers regarding Eastern Errropean religion, culture. and 
festivals which appear to have no relation to the petitioner herself- That the petitioner is a singer 
who belongs to an ethnic group which has been divested of its heritage abroad is not, in and of 
itselP; sufficient to w m m t  a waiver of the labor certification requirement. Eligibility for the 
waiver must rest with the aEien's own qualifications rather than with the origin of the music she 
sings, 

A petitioner must dernonstra~e a past history of achicvcment with somc degree of influence on 
the iieHd as a whole. u. at note 6, The record simply contains no evidence that the petitioner has 
influenced music as a whole. There is szs evidence that any other artist has adopted the 
petitioner's styre. The petitioner has only performed at festivals and concerts aimed at presenting 
Carpatho-Wusyn or SPOVA culture. While e th i c  music in the multi-cultural United States can 
oficn bc int'lueaatia!. thc record does not rcBcct that the pctitioncr's music has garnered any 
attention outside hcr own commt~nity. There are no letters from anyone outside the Ci-ix-patho- 
Rusyn or Slovak community attesting to her influence or thc bcncfits the petitioner will bring to 
the Llwi5cd States. 
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'E'he petitioner has not established that the newspaper ssrticies are from major newspapers or that 
they ~onstinute more than press releases or coverage of %ocal ksiivals by IocaI papcrrs. The 
articles do not reflect that the petitioner is influential in the music industry. 'The most fworable 
articie was witten by Mr. Jurnba, the petitioner's collaborator, and pubiisl-red in The Kew Rusin 
Times, hardiy evidence af the petitioner's influence on hcs fieid as a whole. 

Counsel ajso repe2tcdly asserts that the petitioner has a poIBtical influence, comparing her to 
Malena Deihrich during World War II, Miriam Makebat and the anti-apm11eid movcmcnt, and 
R d i o  Free Europe during the Cold War. First, the record docs not support these assertions. 
Moreover, counsel has not expiained how the petitioner will best aid the Carpatho-Rusyn~, 
prcvierusly but no Eonger repressed under communism, by residing in the United States. 

The letters submitted on appeal; are not persuasive. AH but one of the letters s e  from Eocal 
prsfcssors: including a professor who is also the I ~ ~ n o r a r y  consul of the Slovak Republic. These 
letters fail to establish that the petitioner has made a natiom.1 impact. The remaining letter is 
from August Pust, Director af the Ohio Governor's Office of Multicultural Affairs and 
International Relations. Mr. Past asserts: 

[The Skate of Ohio1 supporks orgmizlations that enlist trained professionals to 
provide the needed educational, technical and highly specialized expertise, in [the 
petitioner9 s] case, her extraordinq musical and performing talents, and at the 
same time energizing our overall msslticuItural life in the State of Ohio. 

Mr. Pust, however, acknowledges that he was contacted by the leadership of the American 
Slovak community in Ohio regarding this case. Mr. Pust does not asseri his o m  familiarity with 
the petitioner or indicate that she would benefit the United States on a national scale. 

On appeal, counsel asserts that since the petitioner performs iipr many organizations, none sf' 
which have the means to employ her full-time the labor certification process is not applicable to 
her. The ssk.ailability of the labor certiGcation process. however, does not autsmaticnily warrant a 
waiver of the process, rather it i s  simply one factor to be considered. @. 

As is clear from xs plain reading of the statute, St was not the intent sf Congress Ohat every person 
qualified to engage in a profession in the United States should be exempt* from the requirement of 
a job offer based on national interest. Likewise, It docs not appear to have been the intent of 
Congress to grant national interest waivers on the basis o r  the overall importance of a given 
profession. rather than on the meribs of the individual alien. On the basis of the cvidence 
submitted, thc petitioner hats not established that a waivex of the requirement of m approved 
Iabor certiikation will be in she national interest ofthe United States. 

The burden of proof in  these proceedings rests solely with the petitioner. Section 291 of the Act, 
U.S.C:', 1361. The petitioner has not smskained that burden. 
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'P'his denial is vb%hout prejudice to the filing of a RCW petition by a United States employer 
i c ~ o r n p i e d  by a Tabor certification issued by the Department of Labor, appropriate supporting 
evidence and fee. 

ORDER: The appeal is dismissed. 


