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of Exccptionak Ability Pursuant to Section 203(b)(2) of the tmrnigratiorl aakd Naaionafity Act. 8 U.S.C. 
1 153(b){2) 

IN BEHALF OF PETITIONER: 

INSTRPJC'TIONS: 
This is ihe decision in your case. ALE documents have been returned to the office which origina8y decided your case. 
Any further inquiry must be made to that office. 

Pf yoa believe the law wzs Enapprcspriarely applied or the analysis used in reaching the decision was inconsistent with the 
inli~rmation provided or wirh precedent decisions, you may EIc a motion to reconsider. Such a rnntion must state the 
reasoil? for recot~siderxtion and be supported by any pertinent precedent decisions. Any motion to reconsider must be 
filed within 30 days of khc dccision that the motion seeks to reconsider, as required under 8 C.F.R. IbB3.5(a)(l)(i). 

if you have new or additional information which you wish to Rave considcrcd, yom rnay filc a motion to reopen. Such a 
motion musF state the ncw &cts to be proved at dae reopened proceeding and he supported by afftdavits or ostler 
docuruenbary evfdernce. Any kymOtion Lo reopen must be filed w i t h  30 dayc of zhe decision that the motion seeks to 
reopen, exccpa &at faiiiare to file before this period expires may be excused in thc discaction of the Service where i t  is 
dernonsarated that the delay was reasonable and brycl~ld the conlroi of the applicant or petitioner. u. 
Any motion must hc filed with die office wlrich originally decided your case along wiih a fee of $110 as required under 8 
C.F.R. 103.9. 

FOR TEIE ASSOCIATE COMMISSIONER. 

~ n & r i  p. Wienann, Director 
~ c ~ ~ ~ f r a k w e  Appeals Biffjcc 
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DHCUSSPON: The ernpfoymcsnt-based immigrant visa petition was denied by the Director, 
Vermont Sewice Center. The Associate Comissioner, Examinations, dismissed a subsequent 
appeal. The matter is now before the Associate Commissioner on a motion to reopen. 'Fhe motion 
will bc granted, the previous decision of the Associate Commissioner wiIk be affirmed md the 
petition will be denied. 

The petitioner seeks to classify the benefieiq- pwsumt to section 203(6)(2) sf d ~ e  Immigrxtion m d  
Nationality Act (the Ac~), 8 U.S.C. 1 153(b)(2), as a member of the professions holding m advanced 
degree. The petitioner seeks to employ the beneficiwj as a research scientist supervisor.. The 
petitioner asserts that an exemption from the requirement of a job offer, znd thus of a labor 
ce&-kification, is in the national interest of the United States. The director found that the beneficiary 
qualifies for ~IassiE'rcation as a member of the professions holding an advanced degree, but that the 
pctitowcr had not established that an exemption from the requirement of ajob offer would be in tIic 
national interest of h e  United States. The Adminisbative Appeals Office (AAO), on behalf of the 
Associate Commissioner, cswcm~ed. On motion, cow~sel argues that the bene5ciary's models are 
fir ~ ~ O V C  other statistical rnodeIs used nationdly m d  &at the lengthy labor certi5cation. process Is 
sapedltrous. 

Section 203 (b) of the Act statcs in pertinent pa4.t that: 

(2) Aliens FVho Are Members of the Professions Holding Advmccd Degrees or Aliens of 
Exceptionai Ability. -- 

(A) In General. -- Visas shall be made 2vailahie . . . to qtraiiiied immigrants who are 
members s f  the professions holding advmccd degrccs or their equivalerat or who 
because of their exceptional ability in the sciences, arts, or business, will 
subsemtialelly benefit prospectively the national economy, cultural or educational 
interests, or welfk-e of the United States, and WITOS~ services in the sciences, arts7 
professions, or business are sought by m employer In thc United States. 

(B) Waiver of lob Offer. -- The Attorney General may, when he deems it to Rc in 
the national interest, waive these requirement of subparagraph (A) that an a1ien9s 
sewices in the sciences, arts, professions, or business be sought by m employer in 
the United States. 

The petitioner hofds a Ph.D. in Economics from the City University of New York (CUhTY). 'The 
petitioner's occupation falls within the pertinent rcgrslatory definition of a profession. The 
pcMioner thus qualiges as a member of h e  professions holding an advanced degree. The 
remaining issue is whether the petitioner has established that .t waiver o r  the job offer requirement, 
and thus a labor certification: is in the national Interest. 

Neither the stafutc nor Service regulations defjae the term ""nationaI interest.-' Addi t i~ndIy~ 
Congress did not provide a specific definition of " "E the national interest." The Committee on the 
Judiciary merely noted in its report to the Senate that the comenittee had "fo~trsed on national 
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interest by increasing the nmbcr and proportion of visas for imrnigrmts who would bcncfit thc 
United Statcs cconomicaliy and othemise. . . .'- %. Rep. No. 55, 1Olst Cong., 1st Sess.: 1 I (1989). 

SuppHcment.ay infomatian to Service regulations implementing the Immigration Act of 1990 
(IMMACT), published at 56 Fcd, Reg. 60897,60900 @iovember 29, 1991), stakes: 

The Sewice believes it appropriate to leave the application of this test as flexible as possible, 
although clearly i b b ~  alien seeking to meet the [national Interest] standard must make a 
showing significantly above hat  necessary to prove the '"prospective national benefit" 
[required of aliens seeking to qualify as "exceptiond."] The burden will rest with the akicn 
to establish that exemption from, or waiver ofy thc job offer will be in the national interest. 
EacIz case is to be judged on its o m  merits. 

Matter of New Yo& State D e ~ t .  of'TransrsortatLtion, H.D. 3363 (Acting Assoc. Comm. for Programs, 
August 7, 1998), has see forth several factors which must be considered when evaluating a request 
for a national interest waiver. First, it must be s h o w  that the alien seeks employment in m area of 
substantial intrinsic merit.. Next, it must be shown &at the proposed benefit wiIl be national in 
scope. Finally. the petitioner seeking the waiver must establish &at the alien will serve the national 
interest ko a substaatkaliy greater degree than would an available 1J.S. wor1:r having the same 
minimum quaiificatioass. 

lt must be slotcd that, while the nzitiona.1 interest waiver hinges on pro-ss~ective national benefit, it 
elearly must be established that h e  dieaa's past record justifies projections of fature benefit to the 
national interest. The petitioner's subjective assurance that the alien will, in the future, serve the 
national interest cannot suf'fic:: to estaGlish prospective cation$ benefit. The inclusion of the term 
"prospective" is used here 80 require httkre conhibutions by thc alien. rather thm to facilitate the 
entry of m ajien with no demonstrable prior achievements, md whose benefit to the national 
interest would hus  be entirely speculative. 

En support of the petition, the petitioner submitted the beneficiary's degrees in economics; a 
certificate issued by the United States Depatrnent of Health and Hmm Services certifying the 
beneficiary's completion o f  a training program in vied statistics: a press release, related New Yark 
Times atiiicie. and an micle from Morbidity and Morm'akdfy Weekly Report ;regarding the results of a 
study reflecting a reduction sf AIDS deaths in New Yo& City in I994 in which the beneficiary 
pa-ticipated; two non-health related economic papers co-authored by the beneficlay, one of which 
was published in the Busine .~~ Reseharck Yewrbosk; md Ierters of recommendation from 
collaborators, empIsyers and. professors: including tl-len Director of Congressional Budget Offke, 
June E. O'Neill, previo~~sHy the Director of the Center for Study of Business and Government at 
CT,%r$+. 

On Scptcmber 29. 19%. the director requested a personal statement from the beneficixy and 
additional documentation demonstrating that the be~~eficisary's impact would be national and that 
the beneficiary W O L ~ ~  play a significant role in his TicId. Finally. the director stzted that ie' an 
exemption from the labor ccrblficat~on requirement W ~ T C  in the national interest, docurnerntztion 
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from W.S. experts, established institutions; w d  qprcapriate govcrsrrnenkal agencies would be 
avaiiable. 

In response. &c peti Bioner submitted in fornation regarding the kmporlmce o P' analyzing vital 
statistics: a Ietter from M a y  Anne Freedman, Director of 111e Division of Vital Statistics at fahe 
National Center for Health Statistics regwdiag the importarnse of the statistics provided by New 
York City; a letter from the beneficiq discussing his Hnvkslve~mxt in research projects; numerous 
articles discussing the AIDS research study in which the bcneijciary was involved; a. program from 
the 12'" World AIDS Conference Listing the beneficiary's poster session; a November 24. I998 
letter addressed to UP. Mary A m  Chiasson accepting the AIDS study for publication in the Jozkrkaab 
qf Acquired Bmmuaze Dejiciency SyPrndromes a ~ d  l fumun Re f ~ ~ v i r ~ l o g y ;  a ~ G W  refesence letter 
jointly signed by Dr. Theodore Joyce md Andrew Racine, ~01laboriEI0rs of the beneficiary, who 
discuss the beneficiary's role in their study on New York infant mortality allegedly published En 
Pediaf~ics in 1998; a copy of the infmt mortality article which contains no eviden~e of publication 
in Pediaf~ics: and a letter from M a y  A m  Chiasson. Assistant Comissioner of the Ncw York 
Dcpartmenb of Health md C O - ~ D ~ ~ O T  of the above mentioned AIDS study, praising the bene6cia-y'~ 
malysis afthe data used in that study. 

The director concluded &at the record included ns evidence that the beneficiary's statistical 
methods were better than fliose ~ s e d  by other rcscxch teams analyzing vital st8tistics and that the 
beneficiq's skills could be articulated on a labor certification applicatio~s. On appeal, counsel 
contested the dkrecror's C B P ~ G ~ U S ~ O ~ S  m d  submitted a copy of m e-mail message sent from Sing Fmg 
to the beneiicia-y containing rn miclc-Iikc analysis of income inequality m d  infmt mortality by 
zip code En New York City, cornpEete with a title m d  list of authors. There is no indication this 
"article" was ever published. 'i'he list of names, apparently the authors of the analysis, includes 
Mr. Fang bnt not the "oenfkciaq. Mr. Fang does not indicate in his message that he adopted the 
beneflciasy's methods for this analysis nor does the e-mail mcssagc include my citations. Finally. 
sounase1 argues that the director erred in relying on Matter of New Uodlc State Dept, of 
Transp~rtation, supra, and submits m article from hpzlerprelev Relestsss which ~~iticizes the 
decision. 

'FKe AAO concluded Chat the petitioner had not demonstrated that the Kesre1;cirary would 
substantially beneiit the United States to a greater extent than that ccrn~emplated by the definition 
of exceptional ability. a classification normally requiring a labor certificate. Thc AAO did not 
address couarsei's critique of Matter of New York State Dept. of Trimsportation, a d  counsel 
does not raise this argument again orn motion. We simply note that, by law. the director does not 
have the discretion to reject published precedent. 8 C.F.R. 103.3(c). whicla indicates that 
precedent decisions are binding on all Service officers. Counsel has not demonstrated that either 
Congress' or m y  other competent authority has overturned the precederat decision, and counsc19s 

1 Congress has recently mended ihe Act tca fxiIitate waivers for certain physicims. This 
amcndrncnt demonstrates Congress' wiPBingness to modify thc national interest waiver statute in 
response to Matter of New Uork Skate D e ~ t .  of 'I'ransportation; the M ~ O W  ~ C U S  sf the amendment 
irnpIies (if onIy by omission) that Congscss. thus far. has seen no need to modie the statute IitrCkter 



Page 5 

disagreement with that decision does not invalidate or overturn it. 'P'l~erefokst-e, the director*$ 
reliance on relevant, published. standing precedent does not constitute error. 

On motion, counsel argues once again thbt the benefkiary's models are "fa above otl~er 
statistical modeis that are being put to use can a national basis." The petitioner submits evidence 
that the beneficiary has received raises and his pcrformance appraisal. The performance 
appsaisal indicates that the beneficiary overail consistently meets cxpec~ations, corasistentIy 
exceeds expectations only with regard to collaborating with research projects, developing reports, 
being a team player and dealing with outside agencies, md is an asset to the petitioner 
corpora ti or^. Counsel also argues that the Iabor certification process Is loo lengthy and 
unnecessxy as counsel has pershanaIiy gone through the process with sbnother statistician. 

The record still remains absent evidence that the beneficiary has truly lnnucnced his field as a 
whole. Nearly aIH of the letters are from collaborators or professors. The only independent 
letters refer to the importance of obtaining data from New York City due to EIS unique pspu%ation 
and position as a designated entity which reports straight to the Federal Govesnm-neant instead of 
going through the state first. It is acknowledged &at the AIDS study garnered much nationai md 
L, 

ii-s'ternxiiwnak attention En the press. The notoriety: however, was based on the reduction En AIDS 
deaths demonstrated by the study, not the sealistical methods used to obtain the res~dts. The 
record contains no evidence that other states 01- ju~isdi~tions are consideri~g adopting the 
beneficiary's methods. The e-mail from Mr. Fang discussed above is simply not evidence 'chiit 
thc bcneficimy's methods are influential in his field. 

Much of the record is devoted to demonstrating the import"cance of maiyzing vital statistics, 
especially En New York City. Wc generally do mot accept the mhrgurnent h t  a given project is so 
important that m y  alien qualified to work on this project must also quaIify Ebr a national interest 
waiver. Eligibility for the waiver must rest with the alien's o w  qualifications rather than with the 
position sought. 

Finally, we do not kind comseI's m g r n ~ n t  regarding the superfluous time-ccmsuming nature of 
the labor certification process persuasive. The issue of whctheg. sirnpgiIarly-trained wakers xire 
avzf kable in the U.S. is aa r'ssuc under the jurisdiction of the Dep~tmeuni of Labor. Furtlzcr, nothing 
In the legislative history suggests that the national interest waiver was intended simply as a means 
[or employers (or self-petitioning aliens) to avoid the inconvenience of the labor certification 
process. 

As Es clear from a piain reading of the statute, it was not the Enterat of Congress that every person 
qualified to engage in a profession in the United States should be exempt from the requirement of a 
job offer based on national i~tercst. Likewise, it does not appea to have bccn the eaten& of 
Congress to grant national inlerest waivers on the basis of the overall importmcc of a given 
profession. rather than on the merits ~ 8 t h ~  individual alien. C>n the basis ofthe cvidcnce submitted. 

in response to the prcccdent decision. 
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the petitioneq @asnot established that a waiver of the requirement of rn approved labor certification 
will be in the national interest of the U~llted States. 

The burden of proof En these p~aceedings rests so%ely with the petitioner. Section 291 of the Act, 8 
L.S.C. 1361. The petitioner has not sustained thzt burden. Accordingly. the previous decision of 
thc Associate Commissioner will be affirmed, &nd the petition wiHI be denied. 

ORDER: Thc Associate Commissioner's decision of January 31, 2000 is affirmed. The 
petition is denied. 


