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DLSCUSSXON: The employment-based immigrant visa petition was 
denied by ehe Director, Texas Service C e n k e r ,  The Associate 
Com~,issicner, Examinations, dismissed a stabseque~t appeal. The 
matter is now before the Associate Coamisskoner on a motion La 
reopen, The motion will be granzed, the prevtous decision of the 
Associate Connissioner will be affirrneii and the petition will be 
denied. 

The petitioner seeks classification pursuant to section 203(b) ( 2 )  
of the Immigration and Nationality Act (the Act), 8 O.S.C. 
1153 (b) ( 2 ) ,  r;s a. %ember of the psofessiogls holding an advanced 
degree. The petitioner seeks ernpioynent as a legal consultant. 
The petitioner asserts that an exemption from the requirement of a 
job o f f e r ,  and thus of a labor certification, is in the national 
interest: of the United States. The director founcf: that the 
petitioner qualifies for classification as a member of the 
professions holding an a6vanceG degree, but t h a t  the petitio~er had 
not established that an exemption from the requirement of a job 
offer would be in the national interest of the United States. The 
Administrative Appeals Office 0 acting on behalf of the 
Associate Commissioner, affirrr.ed the director" ddeisiola in part 
and dismissed t h e  appeal. The AAO withdrew the director's finding 
that the petitiofier qualifies as a member of the professions 
holding an advanced degree, because the record at thar rime lacked 
the required academic records. 

Section 203jb) of the Act states in pertinent past that: 

( 2 )  Aliens Who Are Members of the Professions Holding Advanced 
Degrees or Altens of Exceptional Ability. - -  

(A) In General. - -  Visas shall be made available a to 
qualified immigrants who are members of the professions 
lzclding adviinced degrees or their equivalent cr who because of 
their exceptional ability in the sciences, arts, or business, 
will s u b s t a r r t i a l l y b e n e f i t p r o s p e c t i v e l y t h e  natlonal economy, 
cultural or educational interests, or welfare of the United 
Stawes, and whose services in the sciences, arts, professions, 
or business are sought by an employer in the United States. 

(B) Waiver of Job Offer. - -  The Attorney General may, when he 
deems it to be Ln the national interest, waive the requirement 

A 

cf subparagraph (A) that an alien's services in the sciences, 
arts, professions, or busi~ess be sought by an ev.ployer in the 
United States. 

The first issue tc be addressed is the petitioner" eligibility for 
rhe underlying visa classificatian. The petitioner claims she had 
senz official academic records with her petitlon. Tie peritioner 
submits new copies on motio~. This dccumentatior: satisfies the 
evidentiary requirements and establishes that tne petitioner 
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q u a l i 5 i e s  a s  a m e m b e r  of the professions holding an advanced 
degree. The AAO* s p r i o r  finding in This regard is withdrawn, based 
cn the newly submitted evidence. 

The remaining i s s u e  i n  csntention i s  whether the petitioner has 
established thak a waiver of the job offer requirement, and thus a 
labor certification, 4s in the n a t i o n a l  Interest. 

Neither the statute nor  Service regalations deEine the term 
efnab,ional interest." 'Additicnally, Congress did. not provide a 
specific ciefinition of "in the national interest." The Committee 
on che Judiciary merely noted in its report to the Senate that the 
cornnittee had g'focused on national interest by increasing the 
n~rnber and proportion of v i s a s  for kmmi~rants wkc would benefit the 
U2ited States economically and otherwise. . . "  S .  Rep. No. 55, 
lOlst Cong., 1st Sess,, 11 (1989) . 

Supplementary information to Service r egu la t ions  implementing the 
Immigration Act of 1990 (IMMACT), published at 56  Fed, Reg. 60897, 
60900 (November 29, 199i), stares: 

The Service believes it appropriate to leave the applkcat icn  of 
this t e s t  as  f l e x i b l e  as  possible, although clearly an a l i e n  
seeking to meet t h e  [national i n t e res t ]  standard must make a 
showing significantly above that necessary to prove Ehe 
'"prospective national benefitsr Creq7dired of aliens seeking to 
qualify as uexcepfionad."j The burden will rest with the alien 
to establish that exemption fromr or waiver of, the job offer 
will be in the national interest. Each case is t o  be judged on 
its own merits. 

Matter of New York State DepL of Tra~sportaticn, 1 ,D, 3363 (Acting 
Assoc. C o r m .  for Programs, August 7, 2 9 9 8 ) ,  has s e t  forth severa l  
f a c t o r s  whFch must be considered when evaluating a request for a 
national interest waiver. First, it must be shown that the alien 
seeks employment in an area of substantial intrinsic merit. Next, 
it nust be shown that the proposed benefit will be na t iona l  Ln 
scope. FLnally, ehe petitioner seeking the waiver must establksh 
t ha t  the a l i e n  w i l l  serve the national interest t o  a s u b s t a n t i a l l y  
greater degree than would an available U,S. worker having the same 
ninimum qualifications. 

;t must be noted t h a t ,  while the national interest waiver hinqes on - 
~rospective national benefit, it clearly musk be established that 
the alien" pas t  record jzstifies projections of f u t u r e  benefit t o  
the national interest. The peeitionerJs subjec~ive assurance e h a t  
t h e  aliec will, in the future, serve the natronal interest cannot 
suffice to est .abl lsh prospective national b e n e f i t .  The inclssion - - 

of eke tez-ri "prospective" Is -cseG here t o  r eqd i re  future 
contriburions by  he allen, r a ~ h e r  t h s n  to facilitzte the e n t r y  of 
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an alien with so demonstrable prior achieve~.ents, and whose benefit 
to -the national ineerest w o u l d  thus be entirely speculative, 

The petiticner, on motion, offers no rebuttal ~o the W l l O ' s  findings 
regaxding the national interest waiver, The petitioner s~atea that 
she has aktemp~ed to secure employment wieh an existing law firm, 
but t h a t  she has enco~ntered difficuley in doinq so. The remainder - - 
of the petitioner" sstateme~t on motior, concerns an appeal filed by 
her kkusband (which lies ou.tside the scope of this proceeding) and 
general observations about the dZfficulties of being a recently 
arrived immigrant in Florida. The petitioraer submits copies of 
incoae tax returns, which have no demonstlrable relevance to the 
petitioner's claim that she will serve the national interest as a 
legal ccnsultant. 

Several months after filing the motion, the petitioner has 
submitted new documentation. There is no regulation which allows 
the petitioner an open-ended or indefinite period in which to 
suppbernext a previously-filed motion. 8 C . F . R .  103 - 3  (a) ( 2 )  (vii) 
requires a petitioner to request, ir_ writing and in advance, 
additional tine to s ~ b ~ , i t  a brief, rn - ine existence of this 
reg~iation demonstrates that the Late submlssicn of supplements ko 
an appeal is a privilege rather than a right. Even these limited 
circxmszances for late supplements expressly apply to appeals 
rather t h a ~  to motions; there is no regulatory provision at all to 
allow a petitioner to supplement a motion at any eirne, let alone 
months after the fillng of that motion. Any consideration sk all 
given to such untimely submissions, which are not preceded by 
timely requests for an extension, is discretionary. The act of 
filing a motion to reopen Boes not grant the petitioner an 
indefinite or open-ended period in which to supplement the record 
at will. 

T h e  petitioner submits documentation showing that she and her 
husband have established a consuLtFng firm, which has offered her 
e~.ployment as a consultant. Docrzri.ents in the record show that this 
firm w a s  not even Zncorporated until a month after the motion was 
filed. A petitioner may not make material changes to a petition 
that has already been fFled in an effort to make an appare~tly 
deficient petition conform to Service requirements. See Matter of 
Izumii, I.D. 3360 (Assoc. Gornm., Examinations, July 13, 1998), and 
Natter of Kat iqbak ,  14 I & N  Dee, 45 (Reg. Comm. 1971)) in w4ich the 
Service held that beneficia-r%es seeking employment-based immigrant 
classification must possess the necessary quaiificatLons as of the 
filing date of the visa petiticn. 

F~rthesmose, while " L h e  petitioner has submitre6 an appllcatiori  for 
labor certifLcatLon along w i ~ h  the job offer  fro^ her own 
cons~lticg firm, this applics~ron has not been approved by t h e  
DeparErnen: of Labor. ~ i t h o u ~  an approve6 la9or  certiflearion, the 
petktlorer s ~ i l 2  must demonstrate t h a t  a walver of t h e  f o b  offer 



requirement (which includes an approved labor certification) would 
be in the naticnal interest. 

Even if the petitioner were tc somehow secure an approved labor 
cer~ification from a coapany char she founded and owns, we could 
ccnsider that document only ir, the context of a newly filed 
pe t i t i . cn .  The petitiozer apsears to have sitbrnitted her application 
for labor certification in February 2001,' which canriot secr;re zhe 
petitloner a Nay 1998 priority date. Far immigrant visa petitions 
involving a labor certification, the petitton's fillng dare is the 
date the request for labor certificaticn was accepted for 
processing by any office within the empIoyment system of the 
Department of Labor. Matter of Winq's Tea Eouse, 16 I & N  D e c .  158 
(Act. Reg. Comm. 1 9 7 7 ) .  

The absence of a job offer with labor certification can only be 
remedied by the filing of a r,ew petition, accompanied by an 
alreauy-approve6 labcr certification, Such a petition must be 
filed by the U . S .  employer rather than by- the slier, seeking 
immigrant status. 

 side from the above dlsc~ssion, it renains that the critical basis 
for the Eenial cf the pekition, and for the dismissal of the 
appeal, w a s  ~ o t  the absence of a job offer. Zather, the petitioner 
has failed to demonstrate that she will serve the nationsl interest 
to a greater exte~t than other legal consv,itants, It is not 
sufficient simply to list the services t h a t  such a consultant 
provides. The structure of the statute clearly indicates that 
members of the professions holding an advanced degree are, 
generally, required to have an approved labor certification and a 
qualifying job offer, and "Lhese requirements are ozly to be waived 
when it is ira the national interest to do so, The law provides for 
no blanket waivers for legal consultants; therefore, the fact that 
the petiLioner intends to ezgage in a useful occupation is nct 
sufficient grounds for a national icterest waiver. 

Eecause tke petitioner, on motion, has not adaressed this key 
f inding ,  our previous conclusions regarding tke national i n t e r e s t  
waiver still hold. The petitioner has not escabltshe~ that t h e  

 h he February 2001 filing of the application for lsbor 
certification is far from c e r t a i n ,  however, for w h i l e  the 
petitioner has submitted correspondence dated February 2001 
regarding her attempts to file such an application, this 
correspondence includes what appears tc be the original application 
for% (ETA-750) itself. If the petitioner has sent her oriqinal - 

Form STA-950 tc the ABO, where it remains in the record, then it is 
not in the hands of the Department of Labor and cannot be 
precessed. The record contains no documentation frcm t h e  
Depaztrnent of Labor to acknowledge receipt of the application. 
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pek?%'&ior; w a k  agprovable when It was first filed, and subsequent 
developments (such as the petitionerd s creation of a ccsns;llting 
firm co employ herself) cannot retroactively establish eliglbiiicy 
as sf May 1938, 

As is clear from a plain reading of the statute, it was not the 
intent of Congress that every persofi qualified to engage in a 
profession in the United States should be exempt from the 
requirement of a job offer based on national interest, Likewise, 
it does nor appear to have been the intent of Congress to grant 
natFonal interest waivers QY: the basis of the overall importance of 
a given profession, rather than on the merits of the individual 
alien. On motion, the petitioner has submitted nothing of 
substance to challenge the AFaO' s  finding that t h e  petitioner does 
not qualify for a national interest waiver of the job offer/labor 
certification requirement, 

The burder: cf proof Lra these proceedings rests solely with the 
petitioner. Section 2 9 1  of t h e  Act, 8 U . S . C .  1361. The peti~icner 
has not sxs ta lned that burden. Accordingly, the previcus decision 
of the Associate Commissioner will be affirmed, and the petition 
will be denied. 

This denial is wikhout prejzdice to the filing af a new petition by 
a United States employer accompanied by a labor certifica~ion 
issued by the D e p a r k r n e n L  of Labsz, appropriate supportrng evidence 
a ~ d  fee .  

ORDER z The Associate Co~.lr.issioner's decision of October 25, 2000 
is affirmed. T h e  peticicn is denied, 


