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DISCUSSION: The employment-based immigrant visa petition was
denied by the Director, Texas Service Center, and is now before the
Agssociate Commissioner for Examinations on appeal. The appeal will
ba dismissed.

The petitioner sgeeks classification pursuant to section 203 (k) {(2)
of the Immigration and Nationality Act (the Act), 8 U.S8.C.
1153 (b) (2), as a member of the professions holding an advanced
degree. The petitioner seeks employment in the medical practice of
Dr. Oscar Hernandez. The petitioner asserts that an exemption from
che requirement of a job offer, and thus of a labor certification,
ig in the national interest of the United States. The director
found that the petitioner qualifies for clasgification as a member
of the professions holding an advanced degree, but that the
petitioner had not established that an exemption from the
requirement of a job offer would be in the national interest of the
United States.

Section 203 (b} of the Act stateg in pertinent part that:

{2}y Aliens Who Are Members of the Professions Holding Advanced
Degreeg ov Alilens of Excepticnal Ability. --

(n) In General. -- Visag shall be made available . . . o
gqualified immigrants who are members of the professions
helding advanced degrees or their equivalent or who because of
their exceptional ability in the sciences, arts, or business,
will gubgtantially benefit prospectively the national economy,
cultural or educational interests, or welfare of the United
States, and whosge gervices in the sciences, arts, profegsions,
or business are sought by an emplover in the Unlted States.

(B) Waiver of Job Offer. -- The Attorney General may, when he
deemg it £o be in the national interest, waive the reguirement
of subparagraph (&) that an alien‘g gervices in the sciences,
arts, professions, or business be gought by an emplover in the
United States.

The petitioner holds medical degrees from universities in his
native France, and the director concluded that the petitioner thus
gqualifies as a member of the profesgiong holding an advanced
degree.! The sole issue in contention is whether the petitiocner
has established that a waiver of the job offer reguirement, and
thus a labor certification, 1s in the national interest.

'We note that, i1f the petitioner sseks tc enter the U.S. in
order to practice medicine as a physgician, then section
212{a) {(5) (B) of the Act applies. This section of law indicates
that alien graduates of foreign medical schools, who intend to
practice medicine in the U.8., are inadmissible unless they pass
certain examinations.



Neither the statute nor Service regulations define the term
"national interest." . Additionally, Congress did not provide a
specific definition of "in the national interest." The Committee
on the Judiciary merely noted in its report to the Senate that the
committee had "focused on national interest by increasing the
number and proportion of visas for immigrants who would benefit the
United States economically and otherwise. . . ." 8. Rep. No. 55,
101lgt Cong., lat Sess., 11 (1989).

Supplementary information to Service regulations implementing the
Immigration Act of 1990 (IMMACT), published at 56 Fed. Reg. 608937,
60900 (November 28, 1981}, states:

The Service believes it appropriate to leave the application of
this test as flexible as possible, although cleaxly an alien
geeking to meet the [national interesgt] standard must make a
gshowing significantly above that necesgary to prove the
sprogpective national benefit™ [reguired of aliens seeking to
qualify as "exceptional.®] The burden will rest with the alien
to esgtablish that exemption from, or wailver of, the job offer
will be in the national interest. Fach case is to be judged on
its own merits.

Matter ¢f New York State Dept. of Transportation, I.D. 3363 (Acting
Agsoc. Comm. for Programe, August 7, 19%8), has get forth several
factors which must bs congidered when evaluating a request for a
national interest waiver. Firgt, 1t must be shown that the alien
seeks employment in an area of subgtantial intrinsic meric. Next,
it must be shown that the proposed benefit will be national in
scope. Finally, the petitioner seeking the walver must establish
that the alien will serve the national interest to a substantially
greater degree than would an available U.S. worker having the same
minimum gualifications.

It must be noted that, while the national interest walver hinges on
prospective national benefit, 1t ¢learly must be established that
the alien’s past record justifies projections of future benefit to
the national interesgt. The petitioner’s subjective assurance that
the alien will, in the future, sarve the naticnal interest ¢annot
guffice to establish prospective national benefit. The inclusion
cf the term '"progpective®™ 1g used here Lo regulre future
contributiong by the alien, rather than to facilitate the entry of
an alien with no demonstrable prior achievements, and whose benefit
to the national interest would thus be entirely speculative.

The petitioner states that specisalists in occcupational medicine,
such as himself, are often sble to make diagnoges that might not
ccocur to general practitioners, because certaln occcupations expose
workers to unigue risk factors. The petiticner's general
statements establish the substantial intringic merit of
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occupational medicine, but they do not distinguish the petitioner
from other physicians in the same specialty.?

Furthermore, while the petitioner has documented substantial
experience as a physician, the petitioner has not demonstrated that
his work would have natlional scope, rather than affecting only the
patients he treats.

Dr. Oscar Hernandez stabteg:

[W]e have been trying to recruit [the petitioner] toe work [in]
our office laboratory and assist me in doing occupational
rtherapy evaluations. . . .

In this regard [the petitioner] would be indispensable in the
review of charts and integration of guality of care issues. I
would also encourage him to seek a limited medical license
. . . upon passing the first and second parts of the USMLE.
[The petitioner] would also be an asset in sgetting up our
research program as & research cocrdinator ag we are 1in
tremendcus need for this type of assistance. Finding trained
personnel to perform all of these functions has been very haxd
for ug and we have vet to find anyone able to do these duties
in our community.

Dr. Hernandez's statements indicate that he seeks to employ the
petitioner not as a physician, bubt as an assistant, Dr.
Hernandez’'s assertion that he has been unable to locate gualified
workers suggests that he would encounter little difficulty in
securing a labor certification for the beneficiary. A shortage of
qualified workers in a given field, regardless of the nature of the
occupation, deoes not constitute grounds for a national interest

walver. Given that the labor certification process was designed to
address the isgsue of worker shortages, a shortage of gualified
workers lg an argument for obtaining rather than waiving a labor
certification. See Matter of New VYork Stete Dept. of
Transportation, I.D. 3363 (Acting Assoc. Comm. for Programs, August
7, 19%sg; .’

Thne only evidence that distinguishes the petitiocner from
otherg in hig field is a letter showing that the University of
Parig awarded him a bronze medal in 1964 for his graduate thesis.
The significance of thig award is not clear. We note that the
letter informg the petitioner that he must purchase the medal
himself because the university is "unable to bear the cost.”

‘Section 203 (b) {2) (B) (ii) of the Act, created by Public Law
106-85 in 15%%%, includes a provigion for blanket waivers for
certain physiciang in designated shortage areas. Thig provision,
however, does not appear to apply to the petitioner for a variety
of reagonsg. Firgt, ss noted above, Dr. Hernandez appears to seek
to employ the petitlonser as an asgigtant rather than as a



The record offers some indication that Dr. Hernandez applied for a
iabor certification on the petitioner’s behalf in December 2000,
but any such labor certification can be congidered only in the
context of a newly filed petition; it cannot be retroactively
applied to this petition, which was first filed in May 13598. For
immigrant viga petiticens involving a labor certification, the
petition’s filing date 1s the date the reguest for labor
certification was accepted for processing by any office within the
employment system of the Department of Labor. Matter of Wing’s Tes
House, 16 I&N Dec. 158 (Act. Reg. Comm. 1877).

The director denied the petition, gtating that the petitioner has
not established that his contributions exceed those of other
occupational medicine specialists to an extent that would merit a
national interest walver. The director alsc stated that the
petition does not fall under Section 203(b) (2) (B) (11) of the Act,
which pertains to physicians in shortage areas. The director also
informed the petitioner that, becauge the petitioner had already
filed the petition on his own behalf with no labor certificaticn at
the time of filing, Dr. Hernandez’s subgequent efforts to cbtain a
laboxr certification are without consequence to the petition at
hand. The director observed, furthermore, that Dr. Hernandez’'s
letter suggestg that the petitioner would be working 1in =z
supporting capacity rather than asg a physician in his own right.

On  appeal, the petitioner states that his training *will
effectively substantially benefit prospectively the national
interests and welfare of the [United] States® because occupational
maedicine sgpecialists possess expertise that general practltioners
lack. Thig ongervation, however, holds true for all competent
occupational medicine speclalistg, including those already in the
U.8. who warrant the protection afforded by labor certification.
We cannot conclude that the very nature of the petitioner’s
gpecialty qualifies him {(and all other specialists in the area) for
a blanket exemption from the labor certification.

The petlitioner reiterates Dr. Hernandez’s assertion that there are
no leocal gqualified workers. Dr. Hernandez’'s comments, however,
appear to describe circumstances under which a labor certification
could most readily be obtained.

The petitioner submits documentation pertaining to his filing of a
Form I-360 immigrant visa petition. Any such petition is part of
a separate proceeding which has no bearing on the petitioner’s
eligibility for & national interest waiver as a member of the
profeggions holding an advanced degree.

physician. Alsoc, there 1is noc i1ndication that Dr. Hernandez
practices in a designated shortage area, or that the Department of
Health and Human Services has declared any shortage of occupational
madicine specialists. Service regulationg at 8 C.F.R. 204.12 spell
out other reguirements which the petitioner has nct met.



Tre pétitioner has since submitted documentation regarding business
ventures undertaken by himself and his wife since Decembesr 2000.
There is no regulation which allows the petiticner an open-ended or
indefinite period in which te supplement the appeal. Indeed, the
exigtence of 8 C.F.R. 102.3(a) (2) (vii), which reguires a petitioner
to request, in writing and in advance, additional time to submit a
brief, demonstrates that the late submission of supplements to the
appeal is a privilege rather than a vight. Any consideration at
all given to such untimely submissions, which are not preceded by
timely reguests for an extension, is discretionary.

In any event, the petitioner’s new business venture does not appear
to have anything to de with the employment that the petiticner had
previously sought, and it does not establish that the petition
should have been approved at the time it was filed. A petiticner
may not make material changes to a petition that hag already been
filed in an effort to make an apparently deficient petition conform

to Service regquirements. See Matter of Tzumii, I.D. 3360 (Assoc.
Comm., Examinations, July 13, 19$98), and Matter of Katigbak, 14 I&N
Dec., 45 (Reg. Comm. 1871}, in which the Service held that

beneficiaries geeking employment-based immigrant c¢lassification
must possess the necessary qualifications as of the filing date of
the viga petlition.

In a recent letter, the petitioner contends that physilicians do not
need to obtain labor certifications. This inaccurate asgertion
oversimplifies the provisions of section 203(b) (2) (B} (11} of the
Act and the regulations at 8 C.F.R. 204.12, which establish a
blanket walver only for certain physicians under circumstances
which have not been shown to apply here.

As 18 c¢lear from a plain reading of the gtatute, it was not the
intent of Congress that every person gqualifled to engage in a
profession in the United States should be exempt from the
requirement of a job offer based on national interest. Likewiae,
it does not appear to have been the intent of Congress to grant
national interegt walvers on the basisg of the overall importance of
a given professicn, rather than on the merits of the individual
alien. On the basis of the evidence gubmitted, the petitioner has
not establighed that a waiver of the reguirement of an approved
labor certification will be in the national interest.

The burden of proof in these proceedings rests solely with the
petitioner. Section 281 of the Act, U.8.C. 1361. The petitioner
hag not sustained that burden.

Thig denial is without preijudice to the filing of a new petition by
a United States employer accompanied by a labor certification
issued by the Department of Labor, appropriate supporting evidence
and fee.

ORDER: The appeal ig dismissed.



