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INSTRUCTEONS: 
This is the decision In your case. AH docermel~rs have been returned to the office slat originally decided your case. 
Any krrirer inquiry must be made to that offkc. 

If  you believe the law was inappropriately applied or b>e analysis used irr reaching the decisaon was inconsistent with 
the ~formai ion  provided car with precedent decisions, you may iile a motion to reconsider. Such a motion mast state 
the reasons for reconsideration and be supported by ally perlitlent precedent decinioars. Any rnokiorr to reconsider m s r  
be filed wirisin 30 days of the decision &at the motion seeks ro reconsider. as r~quireGI: under 8 C.F.W. 103.5(a)jI)(i). 

If you have new or addhional information that you wish eu have considered, you may file a tnotian to reopen. Such a 
motion must shale the new fact$ n> be proved at the reopened proceeding and be supported by affidavit3 ox other 
documentary evidence. Any motion to reopen must be tiled within 30 days of rhe decision that the motion seeks to 
reopen, except that failure to f:ie before this period expires may be excu'icd In the discretion of a e  Service where ir is 
dcmonsisated that the delay was reasonable and beyond rhe conm>f of the appIIcarlt or petitioner. u. 
Any motion musk be filed wiih the oftkc &at uriginalty dccided your case along with a fee of $110 as required under 
8 CE.14. 103.7. 
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DISCUSSION: The employment-based immigrant visa petition was 
denied by the Director, Texas Service Center, and is now before the 
Asscciate Commissioner for Examinations on appeal. The appeal will 
be dismissed. 

The petatloner seeks class~fication pursxane co section 203 (b) ( 2 )  
of the ~mmigraticn and Nationaliky Act (the Act), 8 U.S.C. 
I L 5 3  (b) (2), as a member of t h e  professions hold ing  an advanced 
degree.  The p e t i ~ i o n e r  seeks employnent in the rredfcal practice of 
Dr. Oscar Hernandez. The petitloner asserts that an exemption  fro^ 
the requirement of a job of fe r ,  and t h u s  of a labor ce~tification, 
1s In the national interest of the United S t a r e s .  The director 
foxnd that che petitioner qualifies for classification as a member 
of the profess ions  hold~ng an adva~ced degree, bu t  that the 
petitiocer had not established that an exemption from the 
reg~isernent of a job offer would be in the national jnteresr of the 
UnLted States. 

Section 203(b) of the Act states in pertinmt part that: 

( 2 )  Aliens Who Are Members of the Professions Holding Advanced 
Degrees or Aliens of Exceptlonzl Ability. - -  

(A)  Igl General. - -  Visas shall be made available a - co 
qualified immigrants who are members of the professions 
holdizg advanced degrees or their equivalent or who because of 
c h e i r  exceptional ability in the sciences, arts, or business, 
will substantially beaaeEit prospectively the natLonai econcmy, 
cultural or educational interests, or welfare 0 2  the United 
States, and whose services in the sciences, arts, professions, 
or business are sought by an er.ployer in the United States. 

(8) Waiver of Job Offer, - -  The Attorney General may, when he 
deems it t o  be in the national interes~, waive the requirement 
of subparagraph (A) char an alien" services in the sciecces, 
arts, professions, or business  be sought by an employer in the 
United Sta tes ,  

rn ane . petitioner holds medical degrees from zniversitiea in his 
native France, and the director concluded that the petitioner t h u s  
qualifies as a member of the professLcns holding an advanced 
degree.'  he s o l e  i s s u e  ir_ ccnte~tion is whether the petitioner 
has established that a waiver of the job offer requirement, and 
thus a labcr certification, is in the national interest. 

'we note t h a t ,  if t h e  pe~itioner seeks ic enter the U . S ,  in 
crder ra practice medicine as a physician, then section 
212 (a) (5) (B) of the ACE applies. This section of law indicates 
t h a t  alrer, graduates of foreign rr.edical schools, who intend to 
practice medicine in the U.S., are inadrnlssLble unless they pass 
certain examinations. 



Neither che seatute nor Service regulatLons defire ehe  term 
"national interest." Additionally, Congress did not provide a 
specific definition of !?in the national interest." Tne Committee 
on the Judiciary merely noted in its, report 'co rhe Senate that the 
committee had p5focused ox nationai bnceress; by increasing the 
number and proportion or' visas for immigrants who w o u l c ?  benefit the 
united States economically and otherwise, . . "  S .  Rep, No. 55, 
1 0 l s t  Cong., 1st S e s s . ,  11 (1989) . 

Suppleaen~ary information to Service regulations implementing the 
Trnmigratioc Act of 1990 (IMMACT), published at 56 Fed. Reg. 60897, 
60900 (November 29, 1991), states; 

The Service believes it appropriate to leave the ap~lication of 
this test as flexible as possible, although clearly an alien 
seekina to meet the [national interest1 standsrd mrris t  make a 

.A 

showing significantly above that necessary to prove the 
nprcs9ective national benefit" [required of aliens seeking to 
qualify as tbexcceptional. " 1  The burden will rest with the alien 
to establish that exeRption from, or waiver of, the job offer 
will be in the na'cional interest. Each case is to be jrzdged on 
its o w n  merits. 

Fatter or' Kew York S~ate Dept, of Trans~ortation, I .D. 3363 (Acting 
Assoc. COT?,. for Programs, August 7, 1998), has set forth several 
factors which must be considered when evaluating a requesr for a 
national interest waiver, First, it must be shown r h a t  the alien 
seeks ernpioy~~ent  in an area of substantial intricsic Next, 
it cust be shown that the propose6 benefi~ will be national in 
scope. Finakby, the petitioner seeking the waiver must establish 
that the zllen will serve the national interest to a substantially 
greater degree than would an available U.S. worker havacg the same 
minimum qualifications. 

It mxst be noted that, while the national interest waiver hinges on 
prospective nacional benefit, it clearly ~ c s t  be established chat 
the aliec" ppast record justifies projectsons of future benefic to 
the natiocal interest. The petitioner's subj ective assuracce that 
the alien w$ll, in the f u e u r e ,  serve the national interest cannot 
suffice LO establish prospective national benefit. The inclusion 
of the ter?, nprospectivepT is used here to require future 
contribu~ions by ~ h e  alien, rather than to facll~tate the entry of 
a2 tiailen with no demonstrable prior achieve~ents, and whose benefit 
to the national interest would thus be entirely speculative. 

The petrtioner states that specialists ic occupational medicine, 
s ~ c h  as hiaself, are often able to make diagnoses that might not 
occur to general practitioners, because cerzain occupations expose 
wcrkers to unique risk factors. The petitioner's general 
statements establbsh the substan~ial intrinsic merit of 
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occupational medicine, but they do not distinguish khe petitioner 
f r o m  other physicians in the same ~pecialty.~ 

Furthermore, while @he petitioner has documented substantial 
experience as a physician, the petitioner has not demonstrated that 
his work wo~id have national scope, rather than affecting only the 
patients he treats, 

Dr, Oscar Eernandez states: 

[ W l e  have beer, trying to recruit [the petitioner] to work [in] 
our office laboratory and assist me in doing occ~pational 
theragy evaluations. - 
In this regard [the petitioner] would be indispensable in the 
review of charts and in~egration of quality of care issues. 1 
waul6 zlso encouraqe him to seek a lirrtfted medical license - 
. * .  upon passing the first and second pasts of the USMLE. 
[The petitioner] would also be an asset in setting ~p our 
research program as a research cocrdinator as we are in 
tremendcus need for this t y ~ e  of assistance. Finding trained 
personnel to perform all of?-these fcnctions has been &exy hard 
for us and we have yet to find anyone able to dc these duties 
in our corn~~unity. 

Dr. Hernandez's statements indicate that he seeks to employ the 
petitioner not as a physician, but as an assistant, Dr. 
Hernandez's assertion that he has been unable to locate qualified 
workers suggests that he would encounter little difficclty in 
securing a labor certification for the beneficiary. A shortage of 
qualified workers in a given field, regardless of t h e  natxre  of t h e  
occupaticn, does not constitute grounds for a natLonal ineerest 
waiver. Given that the labor certification process was designed to 
address the issue of worker shortages, a shortage of qualified 
workers is an argur~ent  for obtaining rather that waivixg a labor 
certfficazion. See Matter of New York State D e ~ t .  of 
Transaortation, I,D. 3363 (Acting Assoc. Comm. for Prograas, August 
7, 1998). 3 

%he only evkdecce that disting~ishes the petitioner from 
others in his f i e l d  is z letter showing that che University of 
Paris awarded him a bronze medal in 1964 for his graduate thesis. 
The signifLcance of this award is not clear. We note t h a ~  the 
letter inEorms the petitioner that he must purchase the medal 
himself because the university is "~nable to bear ~ h e  cos'c." 

3~eccion 203 (b) (2) (B) (it) of the Act, created by Public Law 
106-95 in 1999, includes a provision for blanket waivers for 
certain physicians in ciesignated shortage areas. This provision, 
however, does nct appear to apply to the petitioner for s variety 
of reasons. First, as noxed above, Dr. Kernandez appears to seek 
to employ the petitioner as an assistant rather thsn as x 
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The record offers some indication that Dr. Hernandez applied for a 
labor certification on the petitioner's behalf in December 2000, 
but any such labor certlficatlon can be considered only in the 
context of a n e w l y  filed petition; it cannot be retroactively 
applied to this petition, which was first filed in May 1998. For 
irnrnxgrant visz  petitions involving a labor certificaticn, the 
petition's filing date is the date rhe request for l abcr  
certification was zccepted for processing by any office within the 
employment system of the Department of Labor. Matter of Winq- T e s  
House, I 6  I & N  Dec. 158 (Act. Reg. Comm. 1977) , 

The director denied the petition, stating that the petitioner has 
not established k h a t  his contributions exceed those cf other 
occupational medicine specialists to an extent that would merit a 
national. inte~est waiver. The director also staked that the 
petition does not fall under Section 203 (b) ( 2 )  (B) (ii) of t h e  Act, 
which pertains to physicians in shortage areas. The director also 
informed the petitioner that, because the petitioner had already 
filed the peeition on his own behaif with nu labor certificaticn at 
the tlme of filing, Dr, Hernandez's subsequent efforts tc obtain a 
labor certification are without consequence to the pet:-' 3 ~ l c n  at 
hand. The director observed, furthermore, that Dr. Hernandez's 
letter suggests that the petitioner wohld be working a 
supporting capacity rather than as a physician in his own r i g h c .  

On appeal, the petitioner states that his training ' W i l l  
effectively substantially benefit prospectively the national 
interea~s and welfare of the [Uniteti] States4? because occupational 
medicine specLalis~s possess expertise t h a t  general prac~itioners 
lack. This observation, however, holds t r u e  for all cornpete~t 
occupaeional nedicine specialists, kncluding those already in the 
U . 5 .  who warrant the protection afforded by labor certification. 
We cannot conclude that the very nacure of the petirioner's 
specialty qualifies h i m  (and all other specialists in the area) for 
a blanket exemption froa the labor certification. 

The petiticner reitera~es Dr. Hernandez" assertion that there are 
no local qualified workers. D Hernandez" coomrnenes, however, 
appear Lo describe circmnstances under which a Labor certi5ication 
cc-~ld most readily be obtained. 

The petitioner submits documenzation pertaining to his filing cf a 
Form I-36C imnigrant visa perition. Any such petition Is parE of 
a separate proeeedi~g which has no bearing on the petitior'ler's 
eligibility for a natLonal interest waiver as  a nexber of the 
professions kolding an advanced degree. 

physician. Also, there is no indication that Dr. Her~andez 
practices in a designated shortage area, or that the Department of 
Health and Hurnazl Services has declared any shortage of occ~pa~ional 
medicine specialists. Service regul2ticns at 8 C.F.R. 204.12 spell 
out o t h e r  requirements which the petitioner has not met. 
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The petitioner has since submitted documentation regarding bzsiness 
ventures undertaken by himself and his wife s i n c e  December 2 0 0 0 ,  
There is no regulation which allows the petitioner an open-ended cr 
indefinite period in which t o  supplement t he  appeal.  Indeed, rhe 
existence of 8 C.F.R. 103.3 ( a )  ( 2 )  (vF i )  , which  requires a  p e t i t i o n e r  
t o  r eques t ,  i n  w r i t i n g  and in aavance, a d a i t i o n a i  time to sub mi^ a 
b r i e f ,  demonstrates that t h e  l a t e  submission of supplements t o  the  
appeal i s  a p r i v i l e g e  r a t h e r  than a r i g h t .  A n y  consideration a t  
211 given t o  such untimely sdxnlssrons,  which are cor  preceded by 
t imely reques ts  for an extension,  i s  d i s c r e t i o n a r y .  

I n  any event ,  t h e  p e t i t i o n e r ' s  new business venture does not appear 
to have anything to dc with t h e  employment that t h e  p e t i t i o n e r  had 
previous ly  sought ,  and i t  dces not establish. that t he  p e t i t i o n  
should have been approved at the tLme i t  w a s  f i l e d .  A p e t i t i o n e r  
may not make ma te r i a l  changes t o  a p e t i t i o n  that has already been 
f i l e d  i n  an e f f o r t  to make an apparently d e f i c i e n t  petitlor, conform 
t o  Service requirements. See Matter of Izurni i ,  L.D, 3 3 6 0  (Assoc. 
Comm., Examinations, July 13, 1998) , and Matter cf Katiqbak, 14 FLN 
Dec, 45 (Reg. Comm. 1971), i n  which t h e  Service held that 
b e n e f i c i a r i e s  seeking employnent-based immigrant classification 
m u s t  possess the necessary q u a l i f i c a t i o n s  a s  of the f i l i n g  date of 
t h e  v isa  petition. 

In a recent l e t t e r ,  t h e  petitioner contends that physicians do not 
need t o  ob ta in  labor certifications. T h i s  inaccurate a s s e r t i o n  
overs impl i f i e s  t h e  p rov i s i cns  of section 203  (bj ( 2 )  (Bj (ii} of t h e  
A c t  and t h e  regulations at 8 C . F . R .  204 .12 ,  which establrlsh a 
b lanke t  waiver only f o r  c e r t a i n  physicians under circumstances 
which have not been shown t o  apply here. 

As is c l e a r  frog a plain reading of the s t a t u t e ,  it w a s  not  the 
i n t e n t  of Congress t h a t  every person q u a l i f i e d  t o  engage i n  a 
profess ion  I n  t h e  United Sta tes  should be exempt from the 
req-dirernent of a job o f f e r  based on national interest, Likewise, 
i t  does not appear to have been t h e  i n t e n t  of Congress t o  grant  
national interest waivers on the b a s i s  of t h e  o v e r a l l  importance of 
a given profess ion ,  rz ther  than on the rnerizs of t he  indiv idual  
alien. O n  t h e  basis of t h e  evidence subxitted, t h e  p e t i t i o n e r  has 
not  e s t a b l i s h e d  that a waiver of the requirement of an approved 
labor certification will be i n  the  na t iona l  i n t e r e s t .  

rn ine - burden of proof i n  these  proceedings r e s t s  s o l e l y  with t h e  

p e t i t i o n e r .  Section 2 9 1  of the  Act, U.S.C. 1 3 6 1 .  The p e t i t i o n e r  
has not sus ta ined  tha t  burden.  

This dental i s  without prejudice t o  t h e  f i l i n g  of a new petition by 
a United. S t a t e s  employer accoapanied by a labor certification 
i s sued  by t h e  Department of Labor, appropr ia re  s u p p o r t i n g  evidence 
and fee. 

ORDER : The appeal i s  dismissec?. 


