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Petition: Immigrant Perision fur Alien Worker as a Member nf the Professions Holding an A~vanced  Degree or an Palien 
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IN BEHALF OF PETITIONER: 

INSTRUCTIONS: 
This is decis~on in your case. All docu~iaents have been returned to thc offj'fice which nrigillally decided your casc. 
Any f ~ r t h e r  inquiry must be made to that office. 

If you believe the Iaw was inapproprkatchy applied or the analysis used in reaching the decision was Inconsistcne wrrh the 
informalion pra~vided or with precedent decisions, you may file a rno"aon to reconsider. Such a motion rnusr slate the 
rcasons for reconsideration and be supported by any pertinerat precedent decisions. Any I ~ C I C ~ O E I  to reconsider must be 
tl'iied within 30 days of the decision thar the motion seeks to reconsrder, as required under 8 C.F.R. 103.5(a)(l)(i). 

8f you have ncw or additional iniorrnarion wiaicla you wish to Kavc considered, yots may file it tnotioa to reopen. Such a 
rnocion must state the new facts to be prt~vcd at the reopened proceeding and he supported by affidavits or oeEzer 
documentary evidence. Any motiorl LO reoperl rnus? be 81cd within 30 days uf'rhe decis~cln rlrat the motion seeks to 
reopen, except that f~ilure to f2le lacfore this period expires may lae excused in the discrctitan trf tile Service where it is 
dcrnonstrared that the delay was reasonable and beyond thc control of cha: applicant or petitioner. @. 

Any motion mu\r be filed w i ~ h  the office which originally decided your case along wirh a fee of $110 as rcqiaircd uncdcr 8 
C.F.R. 103.5" 
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DISCUSSION: The empioymcab-baed immigrant visa petition was denied by the Director, 
Nebraska Service Center, and is now before the Associak Camrnissioncr fbr Examinations on 
appeal. The appeal will be dismissed. 

'E'he petitioner seelcs classification pursuant to section 203(b)(2) of the Immigration md Nationality 
Act (the Act), 8 1S.S.C. E i 53(b)(2), as a member of the professions holding ar, advanced degree. 
The petitioner asserts thzt m exemption from the requirement of a job offer- and thus of a Eabor 
certification, is in the national interest of the United States. The director did not cantest lhak the 
petitioner qualifies for classification as a member of the professions holding an advanced degree 
but found that the petitloner had not estiblished &at m exemption from the requirement of a job 
offer would be in the national interest of h e  United States. 

Section 203eb) of the Act states in pertinent part that: 

(2) Aliens Who Are Members of the Pso~essions Holding Advmceb Degrees or Aliens of 
Exceptional Ability. -- 

(A) En Gcaeral. -- Visas shall be made available . . . to qualilied immigrmts who are 
members of the professions holding advmced degrecs or their equivalent; or who 
because of their exceptions% ability in the sciences, arts. or business. will 
substantidly benefit prospectively the national economy, cmltmr-H-ar or educational 
interests, or wcP5ae of the United States, m d  whose senices In the sciences, arts, 
professions, or business arc sought by m employer in the United Slates. 

(B) Waiver of Job Offer. -- The Attorney Gcpnesai may, when he deems it to bc In 
the national interest. waive the requirement of subparagraph (A) that an alien's 
services iia the sciences, arts. profcssiosls, or business be sought by an employer in 
the United States. 

The director did not contest that the petitioner was an advanced degree professional. The pclitloner 
claims to holds a Master's degree in Engineering Mechanics h m  .kc University of Alabama. That 
degree, however, is not in the record. Instead: the petitioner submits a letter from his professor at 
the University of Cincinnati asserting that h e  petitioner had completed alI the candidacy 
requirements for Iais PhD.  md was currently working on the research for his dissertation. Thus, at 
the time the petitioner fried the petition, he had no& yet received his Ph.D. As the director did not 
contest this issue and the petitioner could easily overcome it on motion by providing cvidcncu that 
he received his Master's degree in 1992 as claimed, we wiBI also examine whetl-ier the petitioner has 
demonstrated that the waiver of the libor ce~ification requirement is En the national Enteresl. 

Neither the statute nor Sewice regcilations define the tern "nnationaj interest." Additionally, 
Congress did not provide a specific definition of "in the national interest." The Committee on the 
Judiciary rnereIy noted in its report to the Senate thlst the cc~mmiktee had "ihctrsed on national 
inkerest by increasing the number and propopeiot-s of visas for immigrants who wouEd benefit the 
1Inited States cconornicaIiy and otherwise. . . ." S. Rep. No. 55, IUlst Cong., I st Sess., 1 I (1989). 
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Supplementq infomation to Service regulations implementing the %rnmigrstiow Act 04' I990 
(ZMMACT), published at 54 Fed. Reg. 60897, 60800 (Yovcrnber 29, 1991), states: 

The Service believes it appropriate to feavc the application of this test as flexible as possible, 
aithough cleakj  m alien seeking to meet the [national Elzterest] stmdud must maice a 
shaving significantly above that necessary to prove the "pprospective national benefit" 
[required of aliens seeking to qualify as ""exceptEonaI." Thc burde~ will rest with the alien 
to establish that exemption from, or waivcs oE- the job offer -will be in the national interest. 
Each case Is to be judged on its own merits. 

Matter of New Uork Sta.te D e ~ t ,  of Trmspor8ation, I.D, 3343 (Acting Assoc. Gomm. for Programs, 
August 7, 1998). has set f o ~ h  several factcars which must be considered when evaluating a rcquest 
for a national interest waiver. First, it must be s h o w  the alien secks employment In m xea of 
substantial in~insiit: merit. Next, it must be shown that the proposed benefit will be national in 
scopc. FinaEly, the petitioner seeking the waiver must establish t1zat the alien wild serve the national 
interest to a substantially grezter degree than would an avaiiabie U.S. worker Izaving the saxe 
mirmirnuw qualifications. 

In must be noted eI~ae, while the national interest waives hinges on paros~ective nationai benefit, it 
clearly must be cstiablislaed that the alien's past record justifies projections of future RenefTt to the 
national interest., The petitioner's subjective assurance that the alien wiEI, in the ~UIUC, S ~ W C  the 
national intcrest cannot suffice to establish prospective national bcncfit. The inclusion of the term 
"prospective" is used here to require future contributions by the alien, rather than to facilitate the 
entry of an alien wit11 no demonstrable prior achicvcrnents. and whose benefit to the national 
interest would thus be entirely speculative. 

Tl~c petitioner is an engineer engaged in the research m d  development of biomedical dcvices. The 
director concluded that since the petitioner is workirtg For a private company which co~~trols the 
dissemination of the petitioner's work, his work did not have inbinsic merit and. the proposed 
benefits of his resezrch would not have a national impact. These conclusions were in enor. 
Research and development of fbimcdical devices has intrinsic merit. Morcovcr. the fact th3t 
biomedical devices useful to the medical profession are being developed by a private company docs 
not negate the n2tional impact of the work itself. A private company wo~Pd not develop medical 
dcvices it did wczt plm to sell to the medical establishment. The fact that ithe company is in the 
business for profit does not mem that its discoveries do nat have the potential to benetit the nation 
as a whole. In addition, the pelitioner9s current position involves consuielng wit13 other private 
businesses to assist fhem in their own research md prodact dctelopment. 'E'hus, it remains to 
determine whether the petitioner has established that he will benefit the national interest to a greater 
extent than an available 1J.S. worker with the same minimum qualifications. 

Dr. Douglas L. Marmolt, Principal and Staff* Consultant for Stress Engineering Sewices, inc. 
QSES) where the petitioner is employed, writes: 
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[Thc petitioner's] main vaiue, and one which makes him indispensable, is that he 
has expehsc in three reEatcd fields, any one of which would qualify him as an 
expert. These arc, nonlinear material characterization, advanced computer 
methods of structural anaEysis including experience in a method of particular 
value in engineering known as "finite element analysis," and En biomedical 
engineering. This cornbination sf skills has placed him on a track toward being 
one of a very few people in the USA who are able to bring advanced 
understanding of m8terials and mechanics to bear on critical surgical procedures, 
such as angioplasty, internal prosthetics and closing of wounds and vessels. For 
exsnmplc, computer simulations he has developed of the insertion md inflation of 
a balloon mgioplastic catheter has provided suppliers of the device, and surgeons, 
with a clearer understanding of the process, which would be impossible to gain 
any other way, and is an invaluable! contribution tea improving this life saving 
smgicaB technique. 

Clinton Hayes, Vice President of SES, indicates that hc recruited the petitioner to help launch a 
mew branch of SES to focus on increasing the safety of implants while reducing new psod~~ce 
development costs using predictive performance analysis and optimization using Finite EBernernt 
Analysis QFEA.) Mr. Hayes discusses the petitioner's "ground breaking" work on a o ~ i c  stenhs 
and blow molding simulation and asserts that he has saved SES hundreds of thousands of dollas 
and established SES as a leader In the Endusfry. Dr. Christopher J. Matice; a principal at SES, 
provides similar ~ c c o l z d e ~ .  Kenneth Wacber at SES asserts that ;&he petitioner was instrumental 
in the development of two ncw plastic beverage bottle designs. 

As evidence that the p~titioner's skills are recognized by the clients served: by SES, the petitioner 
snbmits Betters from Dr. Carol Jacger Wynn and Ronald Wanless with Procter and Gamble to 
David Tekarnp at SES. The letters praise the petitioner's work with virtual analyses and 
develapment methods. On appeal, the petitioner submits copies of a 1997 plaque avarded to the 
petitioner from Procter and GmbHc "'in recognition of your bre&thmrrgh contribution to the 
application of engineering technology," and a 1995 plaque awarded by the North American Soap 
Sector of Prockcr and Gamble recognizing the petitioner for his contribution to the "lattice 

Dr. Arkdam Datta, a senior scientist at Johnson and Jolmson Coporate Biomaterials Center, 
indicates that he lamws the petitioner through a "mutuaE association" in a research project. Dr. 
Datta writes of the petitioner's work at SES: 

[The petitioner's] ongoing worlc at Stress Engineering in the development of 
computer simulations of the bchavisr of absorbable polymers 3s well as healing 
body tissue will greatly impact the efforts of the US Medical Device Industry 
towards the development of such novel materials a d  implants. [The petitioner's] 
research on cell based tl~erapies md absorbable polymer materials will eventually 
lead to the development of mpiants whiel~ will not experience such wear and 
farlure problems. 
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Dr. David ButEcr, a professor at the University of Cincinnati, writes: 

[The petitioner] has worked closely with me for the past 5 to 6 years to provide 
support for ow grants and grant proposals to national funding agencies. F h c  
petitioner] performed both experimental and computational studies En sQppnrt of 
tendon and ligament research proposed and fundeb by the NationaI Institutes of 
Health (allograft replacement. healing and aging) and the National Science 
Foundation. These pilot md larger studies included in vitro md ips vivo 
measurements nf tissue forces md tissue properties and the development of 
irnplantabfe sensors to measure forces. His energetic contributions were 
instrumental to our receiving funding and completing the proposed work. 

Dr. Gregory P, Boivin, another profkssor at the University of Ciikcinnati elaborates an the 
petitioner's work at that institution: 

jThc petitioner's] specifik: role En this project relates 10 the development of a 
computer simulation of the tsaading on a tendon-a soft tissue which attaches 
wtascEe to bone m d  transmits tensile forces. IIis responsibikty is to use 
experimentally generated data on thc tendona geometry. structure, md mechanical 
properties to deve8op m accurate malytEcaSicomp~~ter simulation of the load 
distribution in the ecndan. %he simulation model being developed by [the 
petitioner] is currently the only means of determining this load distribution, since 
any other cxpcrimental method (e.g. using a force sensor) would require surgical 
intervention and result in tissue damage. 

Dr. Prasanasa Malaviya, a research EP%Iow at the Georgia Institute of Technology who 
collaborated with the petitioner at the University of Cincinnati, wltcs: 

'FIae initial thrust of [tlzc pctitioner9sq reseapch was to study the bIomechanicaI 
behavior of soft biological tissues such as ligaments and tendons, especEalIy the 
mterior curciate ligament (ACL). [The petitioner's] interest in studying the ACI, 
stemmed from the fact that it is the most fr'rcqucntly Injured soft tissue structure in 
she Imee joint. Tt B S  the primary stre~cture providing stability to the knee joint 
during locomotion, and it's rupture, which happens quite frequently when the 
knee is exposed to high loads. can cause debilitating results in the patient. [The 
petitioner's] project, which involved understanding the mechanics of ACL 
behavior and assessing the performance of various ACL repair strategies, under 
different knee joint loading ccanditions, is at t h  cutting cdgc of orthopaedic 
tviomechanics research. In the course of his research, [the petitioner] designed and 
conducted a number of vcry novel experiments to compare the performance of 
intact ACLs to ACL seplacemcnt grafts which had been treated with radiation to 
stcrilkze them befbre impIaneatiom in tizc injured knee joint. His researc!~ work 
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showed, for the first time, the deleterious effects of using high doscs of radiation 
on the mechanical performance of ACL replacement grafts. 

. . . ['I'hc petitioner's] exceptional experimental md computer modeling work in 
[the study of mechmica1 forces OM normal and healing sokt tissue] has provided 
new insights into how mechmicaH forces modulate the cascade of cellular 
processes which are initiated after a tissue Enjury. 

Dr. William K. Rule, a professor at the University of Alabama, discusses rhe beneficia~y's 
academic performmce at that institution in general terns. 

At issue is whether this petitioner's contribra$ions En the lield are of such unusua! significance that 
the petirioncs merits the special benefit of' ak national interest waiver, over and above the visa 
classification she seeks. By seeking m extra benefit, the petitioner assumes an extra burden of 
proof. It cannot suffice to state that the aiien possesses useful skitis, or a "unique background." 
Regardless of the alien's particular experience or skills, even assuming they are unique, the benefit 
the alien's skills or background ~ 4 1 8  provide to the United States must also considerably outweigh 
the inherent national interest in protecting 1J.S. workers through the labor certification process. A 
petitioner must demonstrate a past history of achievement with some degree of influence on the 
field as a whole. Matter of New York State Dcpt. of Transportation, supra, note 6. 

The only icttcrs in the record are fiom professors. co-workers, collaborators, and clients of the 
petitioner's empIoycr. These letters alone, while usefuiaI In detailing the petitioner's work, cannot 
establish that ithe petitioner has influenced his field as a whole. 

At the time of filing, thc petitioner had authored two technical reports, authored one pubjished 
xticie in a journal, and allegedly presented his work at nine professional conferences. The record 
reveals that h e  of &ese presentations were published in tIzc proceedings of those conferences. The 
Association of American Universities' Committee on PosadoctoraI Education, on page 5 of its 
Repos and Recomendat io~~s ,  March 31- 1998, set forth its recommended definition ol' a 
postdoctoral appointment. Among the fzcrors included in this deflnitioam were the 
a~know~edgeme~pt that "UTE appointment is viewed as prepaatory for a fuiI-time academic m&or 
rescxch carccr," md that ""ehe appointee has the f~eedom, and is expected, to gubIish the results of 
his of her research or scl~olarship during the period s f  the appointment." Thus, this national 
organization considers publication of oncvs work to be "'expected;" even among researchers who 
have not yet began "a  full-time academic and/or resezrc-ch career." This report reinforces the 
Service's position that ppublicgtion of schoIaly articIcs is not aialcarnaticaily evideace of significant 
contributio~ls; we must consider the research community's reaction to 'il~ose articles. The pe~itioraer 
has provided no evidence ahat his p~blished articles in journals md conference proceedings have 
been cited by independent rescmchers. 

The petitioner is also a member of the ASME Bioengineering B1Bivision's Standards Cnrnrnittcc for 
the devciopmcnt for biomechanica1 devices and impiants. A~cl'prding to Dr. Peter Tos~ifli, the 
Chair of the Committee, tlie petitioner will be keiping to develcq+ddefine appficable stmdards that 



c m  be used e~ evaluate the mechanical furanctiorr of implantable medical devices being developed in 
the United States by different biomedical companies. Dr. Torzilii. however, does not indicate thc 
number of individuaPs on this committee or how ahcgi were selected. 

The record contaikins little in the way of specific evidence to show what major improvements the 
petitioner has wrought in his field of endeavor. While th:: petitioner has published useful 
research and applied for two patents, it e r n  be argued that the petitioner's fleId, like most science, 
is research-driven, a d  there would bc little point in publishing rcsearch which did not add to the 
general pool of knowledge in the field. Simiiariy, it is not c%ear that everyone who holds a patent 
for a easeful invention inherently qualiijes for a national interest waiver of tizc job offer 
requirement. Moreover, some of the petitioner's research has nothing to do with biomedical 
devices, the area of prospective benefit ~Eaimed by the petitioner. One of th:: Pripchcs and Gamble 
plaques is from tlqe North American Soap Sector m d  the petitioner's patent applications are for 
the design of two beverage containers. 

On appeal, the petitioner alleges 'chat the Sewice has approved a national interest waives. petition for 
one of his assistants. The facts of that petition are unknown; the petition conEd have other fjvorabfe 
factors or have been approved in enor. Regardless, each case is decided on a case-by-case basis on 
its awn merits. 

As is clear from a plain reading of the statute, it was not the intent of Congress that every person 
qualified .to engage in a profession in the United States should be exempt from the requirement of a 
job offer based on national interest. Likewise, it does not appear to have been the intent of 
Camgrcss to grmt national interest waivers can the basis, of the overall importance of a given 
profession, rathe.1- than on thc merits of the individual alien. On thc basis ofthe evidence submitted, 
the petitioner has nut established that a waiver of the requirement of an approved labor cea~eif~cakiorn 
will be in the national interest of the United States, 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
L.S.C. 1361. +E'he petitioner has not sustained hat burden. 

This denial is without prejudice to the filing of a new petiton by a United States employer 
accompanied by a Iabor cedi Pication issued by the Department of Labor, appropriate supporting 
evidence and fee. 

OMER: The appeal is dismissed. 


