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petition: Immigrant Perition for Alien Worker as a Member ofthe Professions Holding an Advanced Degree or an 
Alien of Exceprinnal Ability Pursuant to Section 203(b)(2) of ~ h c  Immigration and Nationality Act, 8 
W.S.C. 1153(b)(2) 

TNSTISEC'THBNS: 
'E'his is the decision in your case. AIE documents have been returned to dme oftice which originaiLy decided yorjr case. 
Any further inquiry must be mzdc that office. 

if' you believe the law was inappropriately appIied or the analysis used in reachirig the decision was inconsisterat with the 
information p;uvided or with precedent decisions, you may tjIe a motion tta reconsider. Sad a motion must state the 
reason? for heconsiderati~n and be supported by any pertinent precedent decisions. Any motion to recolas~der raluct be 
fjled wgrhira 38 days of the decision that the rnotioil seek$ to reconsider, as required under 8 (I1.F.R. 103.5(a)(l)(i). 

IF you have new or adlEitionai info'urrnstiun which you wish to have considered, you may fiEe m motion to reupen. Such a 
motion must state the new hces to he proved at the reopened procecclit~g and be supported by aff7daviks or other 
documengary evidence. Any motLoi~ to ret~pen must be filed within 30 days of the decision thae the rnotion sceks to 
reopen, except thar failkire ro file before this period expires may bc excused in the discretion of the Service wherc it if 

denaonstrated that the delay was rcasot~ahie arld beyond tllc contra! of the applicant or petitioner. u. 
Any motion must be filed with the office which orIgindIIy decided your case along with a fee of $1 10 as required under 8 
C.F.R. l03.7. 

FOR THE ASSOCIATE CO.%MISSTONER, 
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DISCUSSIOY: The employment-baed irnrnigrme visa petiton was denied by the Director, 
Nebraska Service Center, m d  is now before the Associate Commissioner for Exminations on 
appeaH. The appeal will be dismissed. 

The petitioner seeks classification p w s t ; ~  to sectinn 203@)(2j of the Immigration md Nationality 
Act (the Act), 8 U.S.C. I153(e3)(2), as a member of the professions holding advanced degree. 
The petitioner asserts that aan exemption from the requirement of a job offer, and thus 09. a labor 
certification. is in the national interest of t h  United States. The director found th& the petitioner 
qualifies for ~ 1 a ~ ~ i f i c a t i ~ ~ n  as a mmemb erffthe profe~sions holding amt advanced degrcc, but that .Lee 
petitioner hdd slot estabIished that m exemption from the requirement of a job offer wlsrrEd be in the 
national interest of h e  IJnited States, 

Section 203(b) of the Act states in pertinent part that: 

(2) Aliens Who Are Members of the Professions HoEding Advanced Degrees or Aliens s f  
Exceptional Ability. -- 

(A) In Gencrd. -- Visas shall be made availabie . . . to qualified immigrants who a e  
members; of the professions holding advanced degrees or $heir equivalent or who because of 
their exceptional ability in the sciences: arts, or business, will substasltidly benefit 
prospectively the national economy, culturaI or educational interests, or welfze sf the 
United Sates. w d  whose services in the sciences, arts, prol'cssions. or business axe sought 
by m employer in the United States. 

(B) Waiver of Jab Offer. -- Tlze Attorney General may, when he deems it to be In the 
national Entcrest. wzive the requirement 01' subpuagrdph (A) that m alien" services nn the 
sciences, ~ s ,  professions, or business be sought by an employer in the United States. 

The director acknowledged that the petitioner quali Rcs as a member of the pproi'essions holding an 
advanced degree. The remaining issue is whether the petitioner has established that z waiver of the 
job offer re'$qui~"ement~ md thus 8 hbor certification. is in the national interest. 

Neither the statute nor Service regulatioiis define ihe term "national interest." Additionally, 
Congress did not provide a specific definition of "in the natLtionaI interest." The Committee on thc 
Judiciary merely noted in its report to the Senate &at the committee had "focused on nztional 
i~terest by increasirig the number and proportion of' visas 4br immigrants who wodd benefit the 
United States economically and orhenvise. . . ." S. Rep. No. 55, IOlst Cong., I st Sess., I i (1989). 

Supplementary informatin to Service regulations implcmenl:.ng the Immigratim Act of 1990 
(LLMAMAC?'). published at 556 Fed. Reg. 60897, 60980 (November 29, 1991), states: 

T'ilc Service befieves it appr-upriate to leave the applic2tion ui'this test as flexible as possibley 
although cEeaiy rn alien secking to meet the [national Interest] standard must make a 
shc~wang significantly above that seneccssxy to ~ T ~ P V L :  the "prospective national bcnebie" 
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[required of aliens seeking to quali@ as "exccptionai,"] The burden will rest with the alien to 
establish that exemption from, or waiver OC the job offer will bc in b e  national interest. Each 
case is to be judged on its awn merits. 

Matter of New York State Depe. of Transportation, I.D. 3363 (Acting Assoc. Cornm. for Programs, 
August 7, 1998), has set forth several factors which must be considered when evaluating a request 
for a national interest waiver. First, it must be shown that the dien seeks employment in an area of 
substantial intrinsic merit. Next. it must be s h o w  that the proposed benefit will be national in 
S C O ~ C "  Findly, the petitioner seeking the waiver must establish that the alien %;dill serve the national 
interest to a subs~mtlaIPy greater degree than would m avai1able U.S. worker having the sane  
minimum qualifications. 

It must be noted rhae, wkife the national interest waiver hinges on prosp~ctive na,tional benefjt, it 
cIearPy must be established that ithe alien's past record justifies projections of h t u e  benefdt to the 
national interest. The petitioner's subjective asswmce that the alien v d l ,  in the future: serve thc 
national interest emnot suficc ro esfabHisk prospective national benefit. The incEusiearr of the tern 
"'prospective" is used here 80 require future contributions by the alien, rather than to facilitate the 
eretry of an abiegl with no demonstrable prior achievements: and whose benefit to thc national 
interest wo~rtd ahus be entirely spcceaiatlve. 

Cornsel describes the petitioner's work at Marquetee University mder  the direction of Professor 
Jmes  Kincaid: 

The [petitioner's] work involves the search for a photocatdytic property that 
initiates the chemical reaction that causes water to spiie inlo its I~ydrogea and 
oxygen components, hereby producing energy. Once a more efiicient, less 
degradable catalyst is crcakd, chemical energy can be safely md efficiently 
produced from renewable solar energy. With an estimated fife expectancy of five 
billinn years, once harnessed, renewable energy techiaiagy based on solar power 
will be the most drarable and enviromentaPly-friendly source of energy presently 
h o w  to man. 

Along with documentation pertaining to his fief& of research, the petitioner submits several 
witness letters. Professor James Kincaid of Marquefie University states: 

[The petitioner1 has been an important conrriburcar to our program. His previous 
experience as a doctoral student in ]Poland and as a postdoctoral researcher in 
Kansas and Texas prepared him well to carry our various synthetic aspects of 
OUP program. During these past 2-112 years he has incrcasilrgly gained expertise 
in the techniques necessary to characterize the structure and photophysics of 
such systems. Thus far, his efforts here I*~ave resulted in the submission 08' two 
mannstripPs, one of whjch has recently been accepted for publicati~~*,. T expect 
that several other ssranuscripes will be completed during these lass six months of 
his contract here at Marquette. 
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Professor Daryle Bcssch, the petitioner's fomer ""pstdoctoral mentor and employer" at the 
University of Rmsas, states;: 

1 employed him as an organic ckhernist to develop new compounds for a drug 
discovery psogrm~ supported by the Monsa~io Company. He demonstrated stsong 
ability in synthetic chemistry. producing a number of new compomds. His work 
focused on the developing of several new iron md manganese compfexes as mimics 
of the enzyme superoxide dismutase, substances of vdui for  the treatment 
of such disorders as cancer and inflamrna~ory diseases. The results of his studies 
were published in prestigious, refereed scienrific journals, including Inorganic 
Chernistsy md the J o m a f  of Physical Chemistry. FmRer. representatives of the: 
Monsmfo Company acknowledged the significance of his research an a number of 
occasions. 

Richard Warburton, a former co-auelaot and research colleague of the petitioner at the University 
of Kansas, states: 

[The petitioner] is very ~owIectgeab~e of his subject area, a careful and precise 
worker and a very good scientist. In particular, he is one of the best researchers 
for combined electrochemical and spec~oscopis. techniques, so called spectto- 
electrochemistry9 which combines the strengths of both spe~tr~scopy (UV-visible, 
IR, ESR eec.) and eIectscachernistry. 

Naidong Ye, another former colleague of the petitioner at the University of Kansas, spates: 

[The petitioner] demonstrated extraordinary ability in the areas of synthetic 
chemistry, spectroscopy and electrochemistry. He designed and synthesized 
several very interesting molecules (macrocydic complexes) that have the potentitial 
to become phamaceuticals for the treatment of several diseases, including cancer. 
Results of his work were publEshed in several eminent American scie~tifis 
jourmais. S E G ~  as Inorganic Chemistry and Journal of Physical Chemistry, and 
presented in the most prestigious national meealngs for c$demists- the American 
Chemical Society NatEormaI meetings in I992 iind 1993. 

Demls S t romen ,  Professor of Chemistry at Idaho State University, states: 

I have BolB~~wn uhe petitioner for over two years through my collaboration wifh Dr. 
James Kineaid. [The petitioner's] expertise lies in the area of Raman 
$pec;troscopy as it is applied to Solar Energy Photophysics. His efforts have been 
essential! 80 my own research here in Idaho. p%se petieionerl is privy to 
Ensemments who's operation H do not fully understand and takes measurements of 
potential chemical phstosynthesizelrs that I am incapable of, 
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[The petitioner] is creative and a steady lab researcher. Repetition of experiments 
to verify theis veracity is the stmdard for him. His English is exceilent- as a 
person who lived in a foreign country for some lime, I h o w  that the test of 
lanpage skills is the telephone conversation. Almost all of OUT discussions are by 
telephone and the rest by e-mail. 

Catherine Chisu of Uniiever Research describes assistance she received from the petitioner: 

H contacted [the petitioner] and requested one of his samples for bleach 
eva~~atiaszr. [The petitioner] showed great interest En my request and was willing 
to spend extra time at his new position to prepare the material for OUT tests. He 
was delighted to know that these might be some potentid applications for his 
molecule in the American laundry industry and he did not ask for 
reimbursement for his material. Even though the results sf his compound 
applied under wash conditi~ns was not promising, we learned a great deal about 
how this type of compound behaves under wash conditions. 

The petitioner submits various other letters, primarily from faculty members 2nd researchers at 
universities with whom the petitioner has studied or worked. Many of these indEvlduaEs, say 
little apart from briefly describing the petitioner's work and asserting the petitioner is a skifled 
researcher. A  umber of witnesses assert their confidence in the hmre significance of the 
petitioner's work; Dr. Mie~zysIaw Lapkowski, former adjunct professor at the Silesian 
Potytechahcal University, for instance, states: "iThe petitioner] has the potential to conduce 
excellent research on cenewable energy sources which is one of the most important ecomrni~ 
and industrial problems for the future of ail countries." Letters from Professor Jan Zawadiak 
and Bronislaw Czech briefly mention the petitioner's academic career and research at Silesian 
Technical University in PoIand. 

The testimonial letters submitted demonstrate that the petitioner's expertise makes him a vakdable 
asset to the gem at Mwquette University, but the record does not indicate h a t  he is responsible 
for especially significant progress in the quest far reslewable energy resources. The petitioner has 
not estabhshed that his research, to date, has consistent1y attracted significant attention outside of 
the universities where he has c~nducted research. The witnesses provided by the petitioner are 
f ~ m e ~  professors, felIow alumni, co-woirEle'~~, OH" collaborators on the petitioner's research 
projects or from universities attended by the peritiogner. The petitioner's skills and familiarity 
with different aspects of physical chemistry, while usehi eo his research insti~7i~tEons, does not 
appear to represent a national interest issue. 

Along with the witness leelers, the petitioner provides ra list of twenty-one research papers acnd 
ptesealtarions which he wrote or cn-authored since 1981. Eighteen of these articles appeared In 
publications such as Inorganic Chemistry, Inorg. ChPrn. Acta, JournaP of EleceroanaFvtncaI 
Chemistry. and the Journal sf Physical Chemistry Thc Association of American &:niversit~es' 
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Committee on Posdoceoral Education, on page 5 of its Report and Reccammeaadztions, March 3 1, 
1998, set forth its secomended definition of a psasedoctosal appointment. Among the factors 
included in this definition were the acknowledgement that "the appoincrnent is viewed as 
preparatory for a full-time academic and/or research career,'' and that "the appointee has the 
freedom, and is expected, to pubtish the results of his OF her research or s~holars%~ip during, the 
period of the appointment." Thus, fais national organization considers publication of one" work 
to be Nrupected>q even among researchers who have n a  yet begun "a kiili-time academic and/or 
research career." When judging the influence md impact that the petitioner's work 1m.s had, the 
very act of publication E S  no1 as reliable a gauge as is the citation history of the published works. 
Publication alone may serve as evidence of originality, but it is difficult to conclude that a; 

published article is important or influential if there is little evidence that other researchers have 
relied upon the findings. Frequent citation by independent researchers, on the other 
hand. demonstrates more widespread interest in, aud refiance on, the petitioner's work. 

The petitioner provides three independent ci$aiions of his article entitled ""A 
Spectroelectrl.ochemi~a1 and Spec:krnphorochemi~a;1 Investigation of Pha_btolnduced Electran 
Transfer Between Mg(IT) PorpPlyrin and Viologen," four independent citations of aE article co- 
authored with Warburton and Busch entitled ""Reactivity of Superoxide Towards Iron (11) 
Complexes with Pewtadentate and Hexademate LEgands Derived from Cycfononane, three 
independent ciPdtioas of a second article csa-authored with Warburton and Bus& entitled 
"Synthesis and Properties of the E'e(11) Complex of a Pentadene Ligand Derived from 
Di~aoxacycleanonane~'~ owe independent citation of an article co-authored with LapHsowski 
entitled 'WeeaElopgarphyriws Obtained in Aqueous SoIuiion Based an the 5, 18, f 5, 20-Tetra-p- 
(N,N-dimethy) Anilinp~xphyrin,~ two independent citations of an article cs-authored w i ~ h  Strojek 
entitled " 'PBaoeoinduced Reduction of Water Sensitized by TinCIV) and Rmthem~ium~l) 
Porphyaiaks," and two independent citations of a second article with Strojek entitled 
"ElectrochemicaE and PhotochernicaE Properties of Water-SoHubBe Tin(IV) meso- 
Tetraa~iItnoporphyrix. " 

While the petitioner's work has been cited over the past twenty years, independent researchers 
Brave DO& cited it on a scaIe that would demonstrate ithe petitioner has garnered significaae 
attention from other researchers in his field. Four citations, being the most any of the individual 
articles has been cited, is m extremely small number of citations from the research c6srnmusaity. 
Considering the amber  of times each of the articles was cited and the time frame involved, the 
getidapner has not appeared to significantly distinguish himself from other researchers in the field. 
Further, based on the limited informztion provided, it is Doe h o w  whether the beneficiary's 
work was cited favorably. I[ can be expected that if the petitioner's work was truly signifjcant, 
it would be more widely cited. 

The petitioner also provides doc&rtmentation reflecting several renewable energy research projects 
underway in ithe United States, an ""Ecgsnornic Impact of Renewables" report f o m  the Americm 
Solar Energy Society, and a National Critical Technologies Report from the Department of 
Commerce citing the irnporslance emf renewable energy technologies. While the Service 
recognizes the importance of developing renewable energy technologies, eligibility for the 



waiver must rest with the aIien7s own q~aIificatiorss rather than wirh the position soughe. In 
orher words, we generally do not accept the argument that a given project is so important that 
any alien qualified to work on this project must also qualify for a, national interest waives. 

In addition, the petitioner submits a letter thanking him for refereeing a manuscript, various 
academic achievement awards, proof of memberships in chemistry-relaed associations, and 
evidence that he participated as one of many presenters at the American Chemical Society's 
regional meetings. It should be noted that the record contains no evidence to suggest the 
gresenralicmn or publication of one's worlc i s  a rarity in chemistry research, nor does $he record 
sasfficientIy demonstrate that independent researchers have heavily cited or relied upon the 
petitioner's work in their research. 

The director requested further evidence that the petitioner has met the guidelines pubIished in 
Matter of New York State Department of Transgortasion. In response, counseI submits a 
memorandum dated November 30, 1998, asserting that the precedent decision "is misguided and 
founded on an incorrect evidenelay standard." 

By Taw, the: director does not have the disererion to reject publisl~ed precedent. See 8 C.F.R. 
103.3(c), which indicates that precedent decisions are binding on all. Sewice officers. To date, 
neither Congress' nor any other cornpctent auiho&y has overt-tun~ed the precedent decision, and 
counsel" disagreement with that decisEo11 does not invalidate or oveflum it. Therefore. the 
dil-ector's reIiancc on relcpia~nt~ published, standing precedent does not constitute enor. 

Counsel argues persuasively that the petitioner's field of physical chemistry possesses substantial 
intrinsic merit. and that, the petitioner's work is, by nature, national in scope because of the 
universa1 appiicabt Eity of the petitioner's research results. 

Counsel contends that the petitioner ""should not be subjected to labor certification because he 
possesses special qualities that the labor cestificatiasn is not dcsigaed ts measure." Counsel faults 
the labor cefiification process as Lacking subjectivity and basing quaEific~tions on minimum 
requirements. thereby sacrifici~g an individual petitioncr's creativity a d  vision, CstllsseI xgues as 
to why obtaining labor ccfiification would be inappropriate in this matter. Counsel states: "'Thc 
labor certification prccIusion against self employment jeopardizes the United Stnes standing as a 
critical t~ch$toIogies leader." Counsel adds that " . . .if the petitiormcr cannot rewzidira in the Cnited 
States to pursue research in physical chemistry here, he will simply take his highly developed skills, 
his talents, and his inventive ideas to assothe* country." 

'Congress has recently amended the Act to facilitate waivers far certain physicians. This 
amendment demonstrates Congress' wlIlingness to modify the national interest waiver statute in 
response to Matter of New York State De~t.. of Trmspastation's; the narow focw of the 
amendment implies (if only by omission) that Congress. thus: far* has seen no need to modify the 
stgtufe fimher in response to the precedent decision. 
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The HnappIicabiSity or unavailability of a #labor certification cannot be viewed as sufficient cause 
for a national interest waiver; the petitioner must still demonstrate that he wiI& serve the 
national interest to a substantially greater degree than do others ia the same held. Congress 
plainly intended that. as a matter of co~trse, advanced degree professionals should be subject to the 
job offerllabor certification requirement. The national interest waiver Is not merely an option to be 
exercised at the d i ~ ~ ~ t i ~ n  of the alien or his employer. Rather, E l  is a separate benefit that 
necessarily caries with it the additional burden of demonstrating that the aticn's: admission will 
serve thc national i n t c ~ s t  of the United States. I t  cannot suffice for the petitioner to simply 
enum.crate the potential benefits of his work. To ImId otherwise would eliminate tlhe job offer 
requirement altogether, except for advanced-degree professionals whose work was of no 
demonstrable benefit to anyone. 

It should be noted that the petitioner's continued participation in investigating renewable energy 
technologies is a1;~rernd-y covaed by his nonimmigrmt H-IB visa whkh is available to postdoctoral 
researchers. Therefore, his continued participation in his current project is obviously not 
contingent upon his obtaining permanent resident status. 

The director denied the petition, stating: 'While it is dear from the evidence submitted that the 
alien is an experienced and productive researcher, his contributions do not so exceed those of his 
peers so as to subsnmeially serve the national interest." 

On zppeal, counsel argues that the Service "abused its discretion" in denying the petidon. 
Counsel states that the Service has created an "impossible" sPindard for national interest waivers 
through Matter of New Yo& State Dent. of Trans~ortatim Counsel adds '&at this standard 
negates the directive emf Congress that labor certifications may be exempted for employment-based 
immigrants whose activities are in the national interest. Counsel asserts that denial of the 
petitioner's case Es 6Larbit~a.ry> ~aprBcEogls and not supported by the record of proceeding." 
Counsel's argues at Ieng~h En support of the claim that the Service "does not understand clearly 
the purpose, nature and mechanics emf labor certification. " Counsel contends that the petitioneras 
"accomplisbenes confirm that he wijl neither compete with nor adversely affect the domestic 
labor pool because he functionas at a ilavel much higher than that of an average chemist on the 
American 1abm continuum." The assertions of counsel do not constimte evidence. Matter of 
kaureano, 19 H&N Dec. I, 3 (RIA 1983); Mattes of Obainbena, 19 I&N Dec. 533, 534 (BlA 
8988); Matter of Rmirez-Sanchez, 17 I&N Dec. 503, $86 (BJA 1980). 

The record does not support counseH9s conclusions, On appeal, counsel expresses disagreement 
with the precedent, but fails to identiFy sspecificatly any erroneous statement of fact or to offer any 
additional evidence related to the petitioner. As previously noted. the director does not I-rave the 
discretion ta reject published precedent. See 8 C.F.R, l03.3(c), which indicates that precedent 
decisions are binding on all Sewice officers. To date, neither Congress nor any other competent 
authoriey has overturned Matter of New Yssrk State Dept. of Transportation, and counsel's 
disagreement with that decision does not invalidate or overturn it. Reliance 05 reIevznt, 
pisblished, binding precedent does not constitute Service error. 
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While the Service recognizes the importance of developing renewable energy technologies, 
eligibility far the waiver must rest with the alien" own qualifications rather thae with she 
pc~sition sought. In other words, we generally do not accept the argument that a given project 
is SO important thae any alien qualified to work on this project must also qualify for a national 
interest waiver. We do not dispute that the petitic~ner's work h a  yielded original results at 
Marqueate University and the University of Kansas, but a doctoral candidate is expected to 
conduct original research work. 

The issue in this case is not whether advances in the field of physical chemistry are in the national 
interest, but rather whether this particular petitioner, to a greater extent tkdn U . S. workers Raving 
the s m e  minimum qualifications, plays a significant role. There is no Indication that researchers 
outside of the petitioner's universities and employers regard his work to be sf greater significance 
than that of other researchers. Rather, many key wifxsesses have couched their remarks not in 
terms of what the petitioner has done, but what he is likely to achieve at some unspecified hame 
point. While the petitioner certabxriy need not est~blish national fame as a researcher, the claim 
that his research is especially significant would benefit greatly horn evidence that it has attracted 
significant attention outside of his research group. 

At issue is whether this petitioner's eontribueHons in the field are of such unusual significance thae 
the petitioner merits h e  special benefit of a national interest waiver, over and above the visa 
classification he seeks. By seeking an extra benefit, the petitioner assumes an extra burden of 
proof. Without evidence that the petitioner has been respansibEe for significant achievements in 
the field of physical chemistry, we must find that the petitioner's assertion of prospective a-aatiosaal 
benefit is speculative at best. 

As is clear from a plain reading of the stahte, i t  was not the intent of Congress. that every person 
quaiiiied to engage in a profession in the United States. should be exempt from the requirement of 
a job offer based OPI national interest. Likewise, it does not appear to have been the intent of 
Congress to giant niheEonaE interest waivers on the basis of t k  overall importance of a given 
profession, rather than on the merits of the individual alien. On h e  basis of the evidence 
senbmined, the petitioner has not established that a waiver of the requirement of an approved 
labor certification will be in the national interest of the United States. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
C,S.C. 136 1. The petitioner laas no8 sustaincd that burden. 

This denial is without prejudice to the filing of a new petition by a United States employer 
accompanied by a labor certification issued by the Department of Labor, appropriate supporting 
evidence and fee. 

OmER: The appeal is dismissed 


