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DISCUSSION: The preference wvisa petition was denied by the

Director, Texas Service Center, and ig now before the Associate
Commissioner for Examinations on appeal. The decision of the

director will be withdrawn, the appeal will be sustained, and the
petition will be approved.

The petitiocner desiang, develops, manufactures and sells inter-
networking systems. It seekgs to employ the beneficiary permanently
in the United States as a product marketing engineer pursuant to
section 203 (b) (2) of the Immigration and Nationality Act (the Act),
8 U.S8.C. 1153 (b){2). As reguired by statute, the petition was
accompanied by certification from the Department of Labor. The
director determined that the position does not require a member of
the professions holding an advanced degree.

On appeal, counsel maintains that the position sought by the
beneficiary wmeets the requirements of the pertinent visa
classification.

In pertinent part, section 203 ({b) (2) of the Act provides immigrant
claggification to members o©of the professions holding advanced
degrees or their equivalent and whose services are sought by an

employer in the United States. An advanced degree 1s a U.S.
academic or professional degree or a foreign equivalent degree
above the baccalaureate level. The equivalent of an advanced

degree is either a U.S. baccalaureate or foreign equivalent degree
followed by at least five vears of progressive experience in the
specialty. 8 C.F.R. 204.5(k) (2).

The beneficiary’s eligikility as a member of the professions with
post -baccalaureate experience equivalent to an advanced degree ig
not in dispute. The issue to be determined here is whether this
particular position requires a member of the professions holding an
advanced degree or its equivalent. The key to this determinatiocn
is found on Form ETA-750 Part A. This section of the application
for alien labor certification, "Offer of Employment," describes the
terms and conditions of the job offered. Blocks 14 and 15 of the
ETA-750 Part A must establish that the position requires an
employee with either a master’s degree or a U.S. baccalaureate or
foreign equivalent degree followed by at least five vyears of
progressive experience in the spscialty. 8 C.F.R. 204.5(k) {4) (1) .

On the ETA-750 Part A, the petitioner indicated that the poesition
requires a B.S. in computer science, computer engineering,
electrical engineering or a related £field, plus five years of
relevant experience, or else an M.S. in one of those fields plus
three years of relevant experience.

In denying the petition, the director asserted that the position
requires five years of post-baccalaureate experience, but it does



not specify that the experience must be progressive, and therefore
it does not require the equivalent of an advanced degree.

Five years of experience in a computer engineering occupation would
necessarily be progressive, due to the highly technical nature and
the rate of change in the computer field. The determination to
approve the petition would have been made simpler if the petitioner
had required "progresgsive" experience cn the labor certification,
but the petitioner’s failure to use that word may be excused in
this instance, where the nature of the work to be performed is
inherently progressive. This position, at a minimum, reguires a
professional holding an advanced degree or its eguivalent.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.5.C. 1361. Here, the
petitioner has met that burden.

ORDER: The decision of the director dated September 7, 1999 is
withdrawn. The appeal 1s sustained and the petition is
approved.



