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DISCUSSION: The employment-based immigrant visa petition was
denied by the Director, Texas Service Center, and is now before the

Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

'The petitioner seeks to classify the beneficiary pursuant to
section 203 (b) (2) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1153(b)(2), as a member of the professions with post-
- baccalaureate experience equivalent to an advanced degree. The
petitioner, a system and software development company, seeks to
employ the beneficiary as a technical supervisor. The petition was
accompanied by the required certification from the Department of
Labor. The director found that the petitioner has not shown that
the beneficiary meets the education requirements shown on the labor
certification.

Section 203 (b) (2) (A) of the Act states, in pertinent part, that:

Visas shall be made available . . . to qualified
immigrants who are members of the professions holding
advanced degrees or their equivalent . . . , and whose
services in the . . . professions . . . are sought by an

employer in the United States.
The Service’s regulation at 8 C.F.R. 204.5(k) (3) (i) states:

To show that the alien is a professional holding an advanced
degree, the petition must be accompanied by:

(A) An official academic record showing that the alien
has an United States advanced degree or a foreign
equivalent degree; or

(B) An official academic record showing that the alien
has a United States baccalaureate degree or a foreign
equivalent degree, and evidence in the form of letters
from current or former employer (s) showing that the alien
has at least five years of progressive post-baccalaureate
experience in the specialty.

The labor certification in the record shows that the position
requires either a master’s degree plus one vyear of relevant
experience, or a bachelor’s degree plus five years of relevant
experience.

Line 11 of the Form ETA-750B Statement of Qualifications instructs
the beneficiary to list "Names and Addresses of Schools, Colleges
and Universities Attended.™ The beneficiary 1listed only one
school, Shenyang Institute of Aeronautical Engineering, from which
the beneficiary claimed to have received a bachelor’s degree in
Aercnautical Engineering in July 1965 after four years of study.
The beneficiary also indicated that he had worked full-time as an
associate engineer at Fudan University from 1965 to 1987.



A translation of a letter from an unidentified witness at Fudan
University states, in part:

[The beneficiary] attended Shenyang Institute of
Aeronautical Engineering from 1961 to 1965, and received
his certificate of Graduation in 1965.

[The Dbeneficiary] attended Shanghai 2nd College of
Education, Electronics Department from 1983 to 1986, and
received a Graduation Diploma in '1986. In 1987, he was
promoted to the position of Engineer at Fudan University.

Every vyear Fudan University grants a number of
engineering positions to its research staff. Under the
policy of Fudan University, the minimum qualification for
a person to attend a position of Engineer is a Bachelor’s
degree. [The beneficiary] was promoted into the position
largely due to education with Shenyang Institute of
Aeronautical Engineering and Shanghai 2nd College of
Education.

The petitioner submitted a credential evaluation from Foreign
Credentials Service of America ("FCSA"), which states in part:

Shenyang Institute of Aeronautical Engineering, founded
. i1n 1959, lost its college status in 1961 due to national
educational policy changes and was reestablished in 1978.

[The beneficiary] attended Shenyang Institute of
Aeronautical Engineering 1961-65 and received a
Certificate of Graduation in 1965. The Certificate
represents four (4) years of vocational upper secondary
education, leads to employment or higher education, and
is comparable to a diploma from a vocational high school
in the United States.

[The beneficiary] attended Shanghai 2nd College of
Education, Electronics Department, 1983-86 and received
a Graduation Diploma in 1986. The Diploma represents
. three (3) years of part time vocational post-secondary
education, generally following ten (10) to twelve (12)
years of primary/secondary education, leads to
employment, and is comparable to a diploma from a
trade/technical school in the United States.

[The beneficiary’s] attendance at Shenyang Institute of
Aeronautical Engineering 1961-65 and Shanghai 2nd College
of Education 1983-86 combined with employment experience
led to employment as an Engineer at Fudan University.
According to a letter from Fudan University, the minimum
qualification for employment as an Engineer 1is a
Bachelor’s degree. Therefore, [the beneficiary’s]



-

academic and employment experience may be considered
functionally comparable to a bachelor’s degree in the
United States.

In response to a request for further evidence, counsel stated in a
letter dated February 24, 2000, "[the beneficiary] is a graduate of
Shenyang Institute of Aeronautical Engineering in 1959. . . . The
government shut the school down in 1959. But it was reestablished
in 1978.v" Counsel offers no source for this account, which
conflicts with all the other documentation of the beneficiary’s
education. The beneficiary, born December 28, 1944, was only 14
vears-old for most of 1959, and it is highly unlikely that he would
have completed a baccalaureate at that young age. The 1959
graduation date conflicts with the 1961-1965 dates of attendance
listed by the beneficiary himself on the Form ETA-750B. If the
beneficiary graduated in 1959, then he graduated before the
institute "lost its college status in 1961." If (as all the
evidence indicates) he graduated in 1965, then the institute was
not a college at the time he attended or graduated.

In the same letter, counsel added "[tlhe initial credential
evaluation (dated June 28, 1996) did not account for [the
beneficiary’s] employment history," and cited the FCSA evaluation
as being a more accurate representation of the beneficiary’'s
credentials. The record does not contain a copy of the June 1996
evaluation, but it does contain two copies of the December 1996
FCSA evaluation. 1In this February 2000 letter, counsel did not in
any way question the accuracy of the FCSA evaluation; indeed,
counsel specifically deemed it to be an improvement over the
purported earlier evaluation.

The director denied the petition, stating that the position
requires an actual baccalaureate degree, rather than the equivalent
of such a degree through a combination of education and experience.

On appeal, counsel states:

Shenyang Institute of Aeronautical Engineering . . . was
established in 1952. . . . [The beneficiary] attended the
institute in 1961 and graduated there in 1965. Shortly
thereafter the school was closed as China was going
through the Cultural Revolution. The school was re-
opened in 1978.

Counsel offers no documentation to support this version of the
school’s history. The assertions of counsel do not constitute
evidence. Matter of Laureano, 19 I&N Dec. 1, 3 (BIA 1983); Matter
of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988) ; Matter of Ramirez-
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980) . The c¢redential
evaluation from December 1296, which counsel had not only -
submitted, but had re-submitted, states that the institute "lost

. its college status in 1961."" Having previously misstated the

beneficiary’s graduation date as 1959, thus avoiding the 1961 loss



of college status, counsel now contends that the college remained
a college until after the beneficiary’s graduation. Counsel’s own
statements regarding the history of the institute clearly lack
consistency and credibility, and carry no weight whatsoever.

Counsel refers to the FCSA evaluation:

Foreign Credentials Service of America evaluated [the
beneficiary’ sl degree from Shenyang Institute of
Aeronautical Engineering, and indicated that it is
equivalent to a vocation high school in the United
States. This 1is clearly erroneous because Shenyang
Institute of Aeronautical Engineering is a college with
both graduate and undergraduate programs.

That same evaluation indicated that the institute regained its
college status in - 1978, and therefore the observation that the
institute now "is a college" does not resolve this issue. Counsel
offers no explanation at all as to why, if the FCSA evaluation "is
erroneous, " counsel nevertheless saw fit to submit that evaluation
on two separate occasions, without any reference at the time to the
supposed errors it contained.

On appeal, the petitioner submits a new evaluation from Worldwide
Education Evaluators, Inc., which states 1in part:

[The beneficiary] has a Transcript and a Diploma from the
Shenyang Aerospace Industrial Institute.

This is a four year program of study equivalent to a
Bachelor’s degree in Aerospace Engineering from a
regionally accredited University in the United States.

He has a Transcript and a Diploma from the Department of
Electronics of the Shanghai Second College of Education

which attest that he successfully completed the
requirements for a three year part-time undergraduate
program of study in Electronics from September 1983 to
July 1986. . . .

This represents the completion of an additional
undergraduate major in Electronics from a regionally
accredited University in the United States.

The new evaluation makes no mention of Shenyang Institute’s lossg of
college status from 1961 to 1978, which is highly relevant given
that the beneficiary attended between 1961 and 1965. This omission
makes the new evaluation appear to be less reliable, rather than
more reliable, than the earlier FCSA evaluation it seeks to
replace. The reference to ‘'"completion of an additional
undergraduate major" does not establish or imply the awarding of an
actual baccalaureate degree. A bachelor’s degree is normally the



product of four years of full-time study, rather than "a three vear
part-time undergraduate program of study."

This Service uses an evaluation by a credentials evaluation
organization of a person’s foreign education as an advisory opinion
only. Where an evaluation is not in accord with previous
equivalencies or is in any way questionable, it may be discounted
or given less weight. See Matter of Sea, Inc., 19 I&N Dec. 817
(Commr. 1988).

It is incumbent upon the petitioner to resolve any inconsistencies
in the record by independent objective evidence, and attempts to
explain or reconcile such inconsistencies, absent competent
objective evidence pointing to where the truth, in fact, lies, will
not suffice. Matter of Ho, 19 I&N Dec. 582 (BIA 1988).

As discussed above, counsel’s own assertions regarding the Shenyang
Institute lack authority, consistency, and credibility, and the
newly submitted credential evaluation fails to address the critical
factor of Shenyang Institute’s loss of status. The petitioner’s
three years of part-time undergraduate education have not been
found by any evaluator to have yielded a baccalaureate-level
degree. For these reasons, we cannot conclude that the petitioner
holds any single degree that could be considered to be the
equivalent of a U.S. bachelor’s degree.

The relevant regulations at 204.5(k) (3), cited above, require an
official academic record of a bachelor’s degree. While experience
can substitute for a master’s degree, there igs no comparable
provision with regard to the underlying bachelor’s degree. If the
beneficiary does not actually hold a bachelor’s degree (or an
equivalent degree from a foreign institution), the beneficiary
cannot qualify as a member of the professions holding an advanced
degree, regardless of how many years of experience or lesser
education he has accumulated.

The petitioner has not established that the beneficiary holds any
single degree which is comparable to a U.S. baccalaureate degree.
The petitioner has not resolved the issues of credibility which
inevitably arise not only from the submission of two contradictory
educational evaluations, but from counsel’s conflicting assessments
of the reliability of the FCSA evaluation. Therefore, the
petitioner has not established that the beneficiary meets the
minimum requirements for the position, as set forth on the labor
certification.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, U.S.C. 1361. The petitioner
has not sustained that burden. '

ORDER: The appeal is dismissed.



