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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center. The petitioner filed an appeal, which the director'deemed to be untimely. 
The director considered the appeal as a motion to reopen. After granting the motion to reopen, the 
director affirmed the denial of the petition. The matter is now before the Associate Commissioner 
for Examinations on appeal. The appeal will be dismissed. 

The petitioner seeks classification pursuant to section 203(b)(2) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 1153(b)(2), as an alien of exceptional ability in the arts. The 
petitioner seeks employment as an artistlillustrator. The petitioner asserts that an exemption from 
the requirement of a job offer, and thus of a labor certification, is in the national interest of the 
United States. The director found that the petitioner did not qualify for classification as an alien 
of exceptional ability, and that she had not established that an exemption fi-om the requirement of 
a job offer would be in the national interest of the United States. The &rector also found that the 
petitioner had not properly applied for the national interest waiver in accordance with the Service 
regulation at 8 C.F.R. 204.5(k)(4)(ii). 

The Service regulation at 8 C.F.R. 204.5(k)(4)(ii) states, in pertinent part: 

The director may exempt the requirement of a job offer, and thus of a labor certification.. . if 
such exemption would be in the national interest. To apply for the exemption the petitioner 
must submit Form ETA-750B, Statement of Qualifications of Alien, in duplicate. 

The petition, filed on August 14, 1998, did not include Form ETA-750B. On September 9, 1999, 
in accordance with the Service regulation at 8 C.F.R. 103.2(b)(8), the director issued a request 
for evidence, stating: 

For the alien to qualify for an exemption from the requirement of a job offer, and thus of a 
labor certification, you must submit Form ETA-750B, "Statement of Qualifications of 
Alien," in duplicate.. . 

The director also requested the petitioner to submit evidence that she met the guidelines published 
in Matter of New Y0i-k S i a k d k p - o f ~ ,  22 I&N Dec. 215 (Cornm. 1998) and the 
regulatory criteria for exceptional ability set forth at 8 C.F.R. 204.5(k)(3)(ii). 

On November 29, 1999, the petitioner responded in part to the director's request, but failed to 
provide Form ETA-750B. The record did not contain this document, and therefore, by regulation, 
the petitioner could not be considered for a waiver of the job offer requirement. 

On March 2, 2000, the director denied the petition. The director stated the petitioner had failed to 
establish that she met the regulatory criteria for exceptional ability set forth at 8 C.F.R. 
204.5@)(3)(ii), or that a waiver of the requirement of an approved labor certification would be in 
the national interest of the United States. Additionally, the director stated: "[Tlhe petitioner did 
not submit the requested Form ETA-750B." 



Page 3 WAC 98 223 5301 0 

On April 7, 2000, the petitioner filed an untimely appeal of the director's decision. In accordance 
with 8 C.F.R. 103.3(a)(2)(v)(B)(2), the director treated the appeal as a motion to reopen. In 
support of the motion, the petitioner provided evidence of her participation in three art shows in 
2000. Ths evidence came into existence subsequent to the petition's filing. See MAter of Kahgbk, 
14 I & N Dec. 45 (Reg. Comm. 1971), in which the Service held that aliens seehng employment- 
based immigrant classification must possess the necessary qualifications as of the filing date of the 
visa petition. The director found that the documentation accompanying the motion did not establish 
the petitioner's eligibility for a national interest waiver or that she met the regulatory criteria for 
exceptional ability. The director again noted the absence of the Form ETA-750B. 

On appeal, the petitioner provides a brief listing of her activities from April 2000 to October 
2000. She alleges that five magazines have recently published or expect to publish her artwork, 
but provides no evidence to support her claim. Simply going on record without supporting 
documentary evidence is not sufficient for the purpose of meeting the burden of proof in these 
proceedings. bdaiier of T 7 ,  14 14N Dec. 190 (Reg. Comm. 1972). 
Furthermore, these events all came into existence subsequent to the filing of the petition, and 
cannot be considered to support the petitioner's claim of excepiional ability. See Mathxf  
K a & &  s u n r a m  

I 

A review of the record shows that the petitioner failed to submit the Form ETA-750B at the time of 
," filing. The director then specifically informed the petitioner, in writing, that the Form ETA-750B 

must be provided. The petitioner failed to comply with the director's request and her petition was 
then properly denied. Based on the preceding discussion, we find that the director acted in 
accordance with Service regulations in denying the petition. Despite having received three written 
notifications fiom the director indicating that the Form ETA-750 was missing fi-om the record, the 
petitioner has still failed to provide this document on appeal. Furthermore, the petitioner has not 
shown that she qualifies for classification as an alien of exceptional ability, or that an exemption 
from the requirement of a job offer would be in the national interest of the United States. 

On appeal, the petitioner offers no specific arguments addressing the director's findings and 
provides no further evidence regarding her eligibility. As stated in 8 C.F.R. 103.3(a)(l)(v), an 
appeal shall be summarily dismissed if the party concerned fails to identifjr specifically any 
erroneous conclusion of law or statement of fact for the appeal. 

The petitioner has not specifically addressed the reasons stated for denial and has not provided any 
additional evidence. The appeal must therefore be summarily dismissed. 

ORDER: The appeal is dismissed. 


