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DISCUSSION: The approved employment-based immigrant visa petition was revoked by the 
Director, Nebraska Service Center, and is now before the Administrative Appeals Ofice (AAO) on 
appeal. The appeal will be sustained and the petition will be approved. 

The petitioner seeks to class@ the beneficiary pursuant to section 203(b)(2) of the Immigration and 
Nationality Act (the Act), 8 U. S.C. $ 1 153(b)(2), as a member of the professions holding an advanced 
degree. The petitioner asserts that an exemption fi-om the requirement of a job offer, and thus of a 
labor certification, is in the national interest of the United States. The director initially approved the 
petition. 

On February 24, 2000, the director issued a notice of intent to revoke based on the revelation during 
adjustment of status proceedings that the beneficiary had left the employ of the petitioner to work for a 
private company. The petitioner responded to the director's notice. After considering this response, 
the director revoked the prior approval of the petition. The director concluded that the petitioner had 
not established that an exemption fiom the labor certification requirement was still in the national 
interest of the United States. In reaching this decision, the director concluded that the prior approval 
only waived the labor certification process since the beneficiary had a job offer from the petitioner. 
Thus, once the beneficiary had changed jobs, he could not rely on the approved petition. The director 
also cited Matter of New York State Dep't. of T m p . ,  22 I&N Dec. 2 15 (Comm. 1998), issued after 
the petition was approved. Relying on that precedent decision, the director concluded that the 
beneficiary's employment for a private company would not provide benefits on a national scale in 
the same way as his employment for an institution of higher learning. 

On appeal, counsel asserts that after the AAO issued Matter of New York State Dep't. of Transp., it 
was the policy of the Service (now the Bureau) not to apply that decision to aliens whose petitions 
were already approved but whose adjustment to permanent resident status was still pending. Counsel 
hrther argues that the beneficiary's employment with Eastman Chemical Company is within the 
boundary of the national interest waiver approved by the director. 

Section 203(b) of the Act states in pertinent part that: 

(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or Aliens of 
Exceptional Ability. -- 

(A) In General. -- Visas shall be made available . . . to qualified immigrants who are 
members of the professions holding advanced degrees or their equivalent or who 
because of their exceptional ability in the sciences, arts, or business, will substantially 
benefit prospectively the national economy, cultural or educational interests, or welfare 
of the United States, and whose services in the sciences, arts, professions, or business 
are sought by an employer in the United States. 

(B) Waiver of Job Offer. 
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(i) . . . the Attorney General may, when the Attorney General deems it 
to be in the national interest, waive the requirement of subparagraph 
(A) that an alien's services in the sciences, arts, professions, or business 
be sought by an employer in the United States. 

At the time of filing the petition, the beneficiary held a Master's degree in chemistry fiom West Texas 
A&M University. The beneficiary's occupation falls within the pertinent regulatory definition of a 
profession. The beneficiary thus qualifies as a member of the professions holding an advanced degree. 
The issue in contention is whether the petitioner has established that a waiver of the job offer 
requirement, and thus a labor certification, is in the national interest. 

Neither the statute nor pertinent regulations define the term 'national interest.' Additionally, Congress 
did not provide a specific definition of 'in the national interest.' The Committee on the Judiciary 
merely noted in its report to the Senate that the committee had 'focused on national interest by 
increasing the number and proportion of visas for immigrants who would benefit the United States 
economically and otherwise. . . .' S. Rep. No. 55 ,  1 Olst Cong., 1 st Sess., 1 1 (1989). 

Supplementary information to the rebwlations implementing the Immigration Act of 1990 (IMMACT), 
published at 56 Fed. Reg. 60897, 60900 (November 29, 1991), states: 

The Service believes it appropriate to leave the application of this test as flexible as 
possible, although clearly an alien seeking to meet the [national interest] standard must 
make a showing significantly above that necessav to prove the 'prospective national 
benefit' [required of aliens seeking to qualifL as 'exceptional.'] The burden will rest 
with the alien to establish that exemption from, or waiver of, the job offer will be in the 
national interest. Each case is to be judged on its own merits. 

Mutter c?f Nov Y O Y ~  State Dep % qf 3 a ~ s p . ,  ~ Z I I ~ ~ L I ,  has set forth several factors that must be 
considered when evaluating a request for a national interest waiver First, it must be shown that the 
alie~l seeks employment in an area of substantial intrinsic merit Next, it must be shown that the 
proposed benefit will be national in scope Finally, the petitioner seeking the waiver must establish that 
the alien will serve the national interest to a substantially greater degree than would an available U S 
worker having the same minimum qualifications 

As noted by counsel, this precedent decision was issued after the petition was approved. The 
precedent decision at issue is clearly interpretive, and does not create new rights or duties 
7blwnr v. INS: No 00 CIV. 1 166 JSM, 200 1 WL 7670 18 (S D.N.Y. July 9,2001) Nevertheless, 
we acknowledge that it was Service policy not to  revoke approved petitions based on Matter 01 
New York %ate Deprt. of Tramp. This policy extended to all aliens who sought employnlent "in 
the professional activity which provided the basis of the approval," not merely those who 
remained with the same employer Thus, the director should not have relied upon that decision. 

In addition, we disagree with the director that the prior approval only waived the labor 
certification process and not the job offer requirement. The statute and the regulations 
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specifically provide for a waiver of the "job offer." That the beneficiary's prospective employer 
filed the petition in behalf of the beneficiary did not limit the Bureau's statutory authority to waive 
the job offer. We note that the petitioner continues to support the petition, submitting a new letter 
of support in response to the director's notice of intent to revoke. In this letter, the petitioner 
indicates that the beneficiary continues to work in the same professional activity as when the 
petition was filed and even continues to collaborate with the petitioner despite his employment 
with Eastman Chemical Company. 

The director did not state that the petition was initially approved in error. For the reasons 
discussed above, we find that the sole basis of the director's decision, the beneficiary's change in 
employment, was an insufficient basis to revoke the approval of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. $ 1361. The petitioner has sustained that burden. Accordingly, the decision of the director 
denying the petition will be withdrawn and the petition will be approved. 

ORDER: The appeal is sustained and the petition is approved. 


