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DISCUSSION: The employment-based immigrant petition was denied by the Director, Texas
Service Center. The matter is now before the Administrative Appeals Office on appeal. The appeal
will be dismissed.

The petitioner is a pharmacy that seeks to employ the beneficiary as a pharmacist. The I-140
petition form indicates that the petitioner seeks to classify the beneficiary under section 203(b)(2)
of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(2). As required by statute, the
petition was accompanied by certification from the Department of Labor. The director determined
that the beneficiary does not qualify for the classification sought, and that the job offered to the
beneficiary does not fit within the classification.

On appeal, counsel asserts that the petition form contains a typographical error, and that the
petitioner had actually intended to seek a lesser classification under section 203(b)(3) of the Act.

In pertinent part, section 203(b)(2) of the Act provides immigrant classification to members of the
professions holding advanced degrees or the equivalent, and to aliens of exceptional ability, as
those terms are defined at 8 C.F.R. § 204.5(k)(2).

Part A (“Offer of Employment”) of the labor certification application, Form ETA-750, indicates
that the position requires only a bachelor’s degree in Pharmacy, with no additional training or
experience. The labor certification does not show that the position requires an advanced degree,
its equivalent, or exceptional ability. Therefore, the director denied the petition. The director
“issued no request for additional evidence, because on its face the petition contained evidence of
ineligibility (i.e., the job requirements that fall short of regulatory requirements). Pursuant to 8
C.F.R. § 103(b)(8), when the record contains evidence of ineligibility, the director need not
request further evidence from the petitioner.

On appeal, the petitioner does not dispute the director’s findings. Instead, counsel asserts that the
petition form contained a typographical error, and that the petitioner had intended to seek the
beneficiary’s classification under one of the lower classifications defined by section 203(b)(3) of
the Act. Counsel states that this should have been clear from the nature of the job requirements
outlined in the labor certification. The initial filing, however, did not contain any notations or
other indication that explicitly specified the classification that the petitioner sought on the
beneficiary’s behalf. The only specific mention of the classification sought was on the Form I-
140. In the absence of some other clear mention of the classification sought, the director did not
err in failing to presume that the petition form contained an error.

There is no provision in statute, regulation, or case law that permits a petitioner to change the
classification of a petition once a decision has been rendered. Furthermore, Bureau records
reveal that a readjudication of the petition at this point would be redundant. After the J anuary
2001 filing of the appeal, the petitioner filed a new Form I-140 petition on the beneficiary’s
behalf (receipt number SRC 01 134 51883) in March 2001. This second petition used the same
approved labor certification and thus retained the same effective filing date, March 5, 1998. The
second petition was approved in January 2002. The petitioner has thus already obtained the relief



sought in the present appeal, i.e. an approved immigrant petition under section 203(b)(3) of the
Act, with a priority date of March 5, 1998. The dismissal of this appeal has no effect on the
approval of the subsequent petition, or on adjustment proceedings arising from the approved
petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
US.C. § 1361. The petitioner has not sustained that burden. Accordingly, the decision of the
director will not be disturbed and the appeal will be dismissed.

ORDER: The appeal is dismissed.
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