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DISCUSSION: The employment-based immigrant petition was denied by the Director, Nebraska
Service Center. The matter is now before the Administrative Appeals Office on appeal. The appeal
will be dismissed.

The petitioner is an application software development company that seeks to employ the beneficiary
as a software engineer pursuant to section 203(b)(2) of the Immigration and Nationality Act (the
Act), 8 US.C. § 1153(b)(2). As required by statute, the petition was accompanied by certification
from the Department of Labor. The director determined the job described on the labor certification
does not require, at a minimum, a member of the professions holding an advanced degree or its
equivalent.

On appeal, counsel asserts that the director “has misread the Labor Certification.”

In pertinent part, section 203(b)(2) of the Act provides immigrant classification to members of the
professions holding advanced degrees or their equivalent and whose services are sought by an
employer in the United States. An advanced degree is a U.S. academic or professional degree or a
foreign equivalent degree above the baccalaureate level. The equivalent of an advanced degree is either
a U.S. baccalaureate or foreign equivalent degree followed by at least five years of progressive
experience in the specialty. 8 C.F.R. § 204.5(k)(2).

In this instance, the beneficiary holds an advanced degree, specifically a master’s degree in mathematics
from Ohio University. It cannot suffice, however, simply to establish that the beneficiary holds an
advanced degree. Pursuant to 8 CFR. § 204.5(k)(4)(1), the job offer portion of the labor certification
must demonstrate that the job requires a professional holding an advanced degree or the equivalent
(i, a bachelor’s degree and five years of progressive post-baccalaureate experience). If the minimum
requirements for the job are less than a master’s degree or a bachelor’s degree plus five years of
progressive post-baccalaureate experience, then the job does not fall within the classification sought.

Part A (“Offer of Employment”) of the labor certification application, Form ETA-750, indicates
that the job requires a master’s degree in computer science or computer engineering, and two
years experience in the job offered or a related occupation. An approved amendment to the labor
certification indicates that the employer will also accept, in lieu of a master’s degree and two
years of experience, a “B.S. and 4 yrs academic or employment exp.”

The director denied the petition, stating “the minimum educational requirement is stated to be a
Masters Degree or Bachelors Degrees [sic] and four (4) years academic or employment
experience. Because the minimum educational requirements of the ETA 750 do not meet the
requirements of Title 8, Code of Federal Regulations, Part 204.5(k)(4), this petition may not be
approved.” .

On appeal, counsel states that the director “has misread the Labor Certification Application. . . .
Said Application sets forth two alternative minimum requirements for the job opportunity. One
alternative requires a Master degree and two (2) years experience. The other alternative requires



a Bachelor degree and (4) four years experience. There is no attempt to equate a Master degree
to a Bachelor degree and (4) four years experience.” Counsel thus stipulates that an individual
with a bachelor’s degree and four years of experience qualifies for the position. Given that the
regulations plainly and repeatedly state that the equivalent of a master’s degree requires five, not
four, years of post-baccalaureate experience, counsel fails to explain how a job that requires only
four years of post-baccalaureate experience can possibly be compatible with the regulatory
definition of what constitutes the equivalent of a post-baccalaureate degree.

Counsel’s assertion that there are two separate or “alternative” sets of minimum requirements for
the position is not persuasive. It remains that an individual with no advanced degree, and less
than five years of post-baccalaureate experience, fully qualifies for the position as described on the
labor certification. As stated above, the fact that this particular beneficiary holds a master’s
degree does not alter the fact that the position does not require such a degree or its regulatory
equivalent.

Beyond the above issue, we note that the labor certification requires a degree in computer science
or computer engineering. According to the transcript from Ohio University, the beneficiary’s
master’s degree is in mathematics. The beneficiary indicates that his bachelor’s degree is in
mechanical engineering (although the record contains no documentation of his bachelor’s degree).
Because neither mathematics nor mechanical engineering is included on the list of acceptable
major fields of study, it would appear that the beneficiary does not meet the job requirements
listed on the labor certification. The petitioner took several graduate-level computer courses after
he completed his master’s degree, but there is no evidence that any degree resulted from this
study.

Because the job offer described in the labor certification requires only four years of post-baccalaureate
experience, the position does not require a member of the professions holding an advanced degree or
its equivalent.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the decision of the
director will not be disturbed and the appeal will be dismissed.

ORDER: The appeal is dismissed.



