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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is now
before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner is a computing consulting business. It seeks to employ the beneficiary permanently in the United
States as a network (LAN) administrator at an annual salary of $70,013. As required by statute, the petition was
accompanied by certification from the Department of Labor. The director determined the petitioner had not
established that it had the financial ability to pay the beneficiary’s proffered wage as of the filing date of the visa
petition.

On apbeal, counsel asserts that the director should have considered the petitioner’s ability to pay only for the
portion of the year after the petition was filed.

Section 203(b)(2) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(2), provides for the
granting of preference classification to members of the professions holding an advanced degree or aliens of
exceptional ability.

8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based

immigrant which requires an offer of employment must be accompanied by evidence that the
prospective United States employer has the ability to pay the proffered wage. The petitioner

must demonstrate this ability at the time the priority date is established and continuing until the

beneficiary obtains lawful permanent residence. Evidence of this ability shall be either in the

form of copies of annual reports, federal tax returns, or audited financial statements. ~

The priority date is the date the request for labor certification was accepted for processing by any office within the
employment system of the Department of Labor. 8 CF.R. § 204.5(d). Here, the petition’s filing date is April 28,
2001. The beneficiary’s salary as stated on the labor certification is $70,013 annually.

The petitioner submitted a Form 1120 U.S. Corporation Income Tax Return for the tax year ending September 30,
2001 that contained the following information:

Net income (loss) $3,683

Current assets $66,330

Current liabilities $23,856
Net current assets $42.474

The director denied the petition, concluding that the petitioner had not established its ability to pay the proffered
wage in 2001.

Counsel argues on appeal that the petitioner only had to demonstrate its ability to pay the proffered wage on a
prorated basis: from April 28, 2001 through September 30, 2001. Counsel relies on a non-precedent decision
issued by this office. The petitioner submits its tax return for the tax year ending September 30, 2002. The newly
submitted tax return, which begins after the filing date, reflects a net income of $4,942, current assets of $84,673,
and current liabilities of $34,572. Thus, net current assets would be $50,101. This information does not support
counsel’s implied argument that the petitioner had the ability to pay the proffered wage as of April 28, 2001 but
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that this was not reflected on the October 1, 2000 through September 30, 2001 tax return because it covered a
périod prior to April 28, 2001. Rather, the petitioner’s tax return for October 1, 2001 through September 30, 2002
also fails to reflect the petitioner’s ability to pay the full proffered wage. Thus, the petitioner has not overcome
the director’s conclusion that the petitioner does not have the ability to pay the beneﬁci'ary the proffered wage.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden. Accordingly, the decision of the director will not be disturbed and
the appeal will be dismissed.

ORDER: The appeal is dismissed.



