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DISCUSSION: The employment-based Immigrant visa petition was denied by the Director, Vermont Service
Center, and is now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner seeks classification pursuant to section 203(b)(2) of the Immigration and Nationality Act (the Act),
8US.C. § 1153(b)(2), as an alien of exceptional ability. The petitioner seeks employment as a researcher. The
petitioner asserts that an exemption from the requirement of a Job offer, and thus of a labor certification, is in the
national interest of the United States. The director found that the petitioner qualifies for classification as a
member of the professions holding an advanced degree, but that the petitioner had not established that an
exemption from the requirement of a Job offer would be in the national interest of the United States,

Section 203(b) of the Act states in pertinent part that:

Ability. -

(A) In General. -- Visas shal] be made available . . . to qualified immigrants who are members of
the professions holding advanced degrees or their equivalent or who because of their exceptional

€conomy, cultural or educational interests, or welfare of the United States, and whose services in
the sciences, arts, professions, or business are sought by an employer in the United States.

(B) Waiver of Job Offer.

(1) ...the Attorney General may, when the Attorney General deems it to be in
the national interest, waive the requirement of subparagraph (A) that an alien’s

services in the sciences, arts, professions, or business be sought by an employer
in the United States. )

Neither the statute nor pertinent regulations define the term “national interest.” Additionally, Congress did not
provide a specific definition of “in the national interest.” The Committee on the Judiciary merely noted in its

Supplementary information to the regulations implementing the Immigration Act of 1990 (IMMACT), published
at 56 Fed. Reg. 60897, 60900 (November 29, 1991), states:
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exemption from, or waijver of, the job offer will be in the national interest. Each case is to be
Judged on its own merits,

established that the alien’s past record justifies projections of future benefit to the national interest. The
petitioner’s subjective assurance that the alien will, in the future, serve the national interest cannot suffice to
establish prospective national benefit. The inclusion of the term “prospective” is used here to require future
contributions by the alien, rather than to facilitate the entry of an alien with no demonstrable prior achi evements,
and whose benefit to the national interest would thus be entirely speculative.

her work would be nationa] n scope. The petitioner focuses on the use of catalytic reactions (catalysis) to remove
the toxic byproducts of burning biomass. Previously, the petiti ed for the National Renewable Energy
Laboratory (NREL). While this work was funded by mkﬂ appears to have applications to the
renewable energy industry in developing cleaner burning biomass energy plants. At the time of filing, however,
the petitioner was working directly fo Counsel asserts, and severa] of the references affirm, that
the petitioner’s work at s stll applicable to pollution reduction as well as developing a safer

cigarette. The director accepted that both proposed benefits, pollution reduction and safer cigarettes, are in the
national interest. Often, little evidence 1s needed to establish that a researcher’s area of work has intrinsic merit

and that the benefits will be national in scope. Nevertheless, it is stil] the petitioner’s burden to meet each of these .

elements. We do not question that reduced pollution from biomass burning plants has intrinsic merit and that the
benefits will be national in scope.

warrants supporting evidence from disinterested parties outside the tobacco industry, preferably in the health
field. While we do not find that the development of less toxic cigarettes is definitely not in the national interest,
S$ome questions remain unanswered by the record. Specifically, if the cigarettes are only “safer” without being as
safe as not smoking at all, it becomes relevant whether such cigarettes would discourage from quitting some
smokers who might have otherwise quit or €ncourage nonsmokers to start smoking who otherwise mj ght not have
started. Without views from health experts outside the tobacco industry, such as high-level officials at the

American Lung Association or the American Cancer Society, we cannot conclude that the petiti as met her
1S i iti i ﬂill benefit

In light of the above, we will only consider whether the petitioner’s current and proposed work at“is
likely to produce the proposed benefits of reduced pollution from biomass—burning plants. Eligib 1ty for the
waiver must rest with the alien’s own qualifications rather than solely with the position sought. In other
words, we generally do-not accept the argument that g given project is so important that any alien qualified to
work on this project must also qualify for a national interest waiver. At 1ssue is whether this petitioner’s
contributions in the field are of such unusual significance that the petitioner merits the special benefit of a
national interest waiver, over and above the visa classification she seeks. By seeking an extra benefit, the



At the outset, we acknowledge that biomass-burning plants produce many of the same toxins as cigarettes. Thus,
we acknowledge that the petitioner’s skills are applicable to both issues. Nevertheless, the more directly the
benefits flow from the petitioner’s work, the less speculation is required to conclude that the petitioner is likely to
produce those benefits. In other words, it is more speculative to presume that other industries will adopt the

iti ’s results than to presume that her employer will. For example, on appeal, the petitioner submitted a
patent application listing her as an inventor for an innovation relating to cleaner burning cigarettes. The record
does not include iatent aiolications for biomass-burning plants that either list the petitioner as an inventor or cite

Dr_the petitioner’s Ph.D. thesis advisor, praises this work, noting that it led to 10 published articles,
He fails to discuss the focus of this work, however, discussing instead the importance of the petitioner’s
subsequent work with controlled pyrolysis.

The petitioner also submitted two letters from colleagues at NREL. Dr. Steven Slayzak focuses mostly on the
Importance of the petiti ’s area of research at NREL, giving some general praise of the petitioner’s
abilities. Dr. ﬂrow‘des more discussion of her actua] projects. He explains that the petitioner
focused on catalytic an. 1gh temperature chemical conversion systems. He further explains that this work
“includes the practice of molecular beam mass spectrometry (MBMS) for the study of complex chemical
systems, with emphasis on biomass and biopolymer thermo-catalytic conversion.” Dir., #ominues that
the petitioner is one of twenty doctoral-level researchers with experience in this technique, and one of ten who
is also an expert practitioner of multivariate statistical analysis. Simple exposure to advanced technology
constitutes, essentially, occupational training which can be articulated on an application for a labor certification.
Special or unusual knowledge or training, while perhaps attractive to the prospective U.S. employer, does not
inherently meet the nationa] interest threshold. 7d. at 221. _ﬁlrther states that the petitioner “developed
kinetic modeling techniques for the data from these techniques, a owing the empirical modeling of extremely
complicated chemical reactions,” He concludes that the “research community is anticipating that her continued
work in this area will provide an understanding of biomass thermal conversion.” While he concedes that the
petitioner no longer works “in bioenergy,” he nevertheless asserts “the work she is presently doing and publishing
will greatly aid my colleagues and me in continuing to develop new approaches to the study of our biomass
conversion.” Without additiona] explanation, this last prediction appears somewhat speculative.

the petitioner submitted a letter from Dr. s a senior principal scientist a-
who directed her project at NREL and in aboratory the petitioner is currently working. Dr,
rovides some technical discussion of the petitioner’s work, but it is unclear if he is discussing her work

~ and he fails to explain the goals of the petitioner’s current work at

“during the last several years” the petitioner’s findings “in the area of thm

Finally,

a
Specifically, he states that



energy source, reduction of harmful by-products of gasification and combustion systems on environment and
reduction of risk in cigarette smoking are exceptional.” As Dr.
NREL and together in the same sentence, he is ambiguous

and proposed work will contribute to reduced pollution from biomass-burning plants.

and, thus, appear to represent her Ph.D. thesis work. None of her more recent articles have been cited
more than four times. As stated above, Dr. implies that the petitioner’s thesis work was in a different area
than her current work.

are not persuasive. Specifically, academic performance, measured by such criteria as grade point average,
cannot alone satisfy the national interest threshold or assure substantial prospective national benefit. In all
cases the petitioner must demonstrate specific prior achievements that establish the alien’s ability to benefit
the national interest. Marter of New York State Dept. of Transp. at 219, n.6.

contributions.

On appeal, counsel reiterates the importance of efficient biomass-burning plants, a point we do not contest.
Counsel quotes from the letters submitted previously and those now submitted on appeal, concluding that the
petitioner’s contributions to the field have been remarkable and sustained. F or the reasons discussed above, we
find that the attestations in the initial letters are too speculative regarding the claim that the petitioner’s proposed
employment will produce the proposed benefits in the national interest. We will consider the new letters below.

In a new letter, Dr._mserts that “during her residence in the United States” the petitioner has developed

modeling techniques derjved from her MBMS and multivariate statisti 1s.Once again, this letter is
ambiguous regarding whether these techniques were developed at NREL or a# Dr anks the
petitioner as one of the top experts in the field who has made highly significant contr utions to the field. While
he concludes that her future work “will continue to have significant positive impact upon her field and the United
States” he does not explain what that future work will be or how it is applicable to biomass burning for energy.

Dr-assens that the petitioner’s “on-going” work forF‘is a natural continuation of her studies
of thermal and catalytic transformations directed at sustainable tec ological developments.” He further states:
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Additionally, she is the co-inventor of one significant patent application, in which she utilized
nanotechnology to destroy toxic compounds in the process of biomass conversion. The
nanotechnology is a cutting-edge research area utilizing nanoscale materials (107-10°m range)
and is used in electronic, biomedical, pharmaceutical, cosmetic, energy, catalytic and materials
applications. Consequently, her scientific findings on the effects of such nano-material on the
removal of toxic compounds have great impact on this research community and, indeed, led to
the U.S. patent application in applying nano-materia] to biomass utilization.

The record does not suppom-characten'zation of the petitioner’s patent-pending innovation as having
broad applications. The title of the proposed patent is “Oxidant/catalyst nanoparticles to reduce tobacco smoke
constituents such as carbon monoxide.” A review of the claim reveals that it involves an additive to the filler of a
ci garette-does not explain how this innovation is applicable beyond cigarette manufacture.

— discusses the importance of the petitioner’s work at NREL and asserts the petitioner “is and wil
continue to be one of the key leading researchers” in the area of pollution control, but fails to explain how the
petitioner’s current work relates to this area.

_ Chief Technology Officer for Headwaters NanoKinetix, Inc., discusses the petitioner’s
i anotechnology conferences in 2002 and 2004 that he organized. He concludes that the

petitioner’s work is important “to tackle our future eneri problems by reducing our dependency on foreign oil.”

does not explain why the petitioner’s work at s more vital towards this goal than the work
of similar researchers working directly for the biomass- urning industry.

a senior staff member at Oak Ridge National Laboratory, reiterates the claim that the petitioner’s
skills are unique. We reiterate that it cannot suffice to state that the alien possesses useful skills, or g “unique
background.” Special or unusual knowledge or training does not inherently meet the national interest
threshold. The issue of whether similarly-trained workers are available in the U.S. is an issue under the
Jurisdiction of the Department of Labor. Matter of New York State Dept. of Transp. 22 I&N Dec. at 221. Dr.
I (5o discusses the importance of the petitioner’s MBMS techniques and asserts that the results from this
work “have been used to guide my experiments and they have provided new insights in the thermal reactions
of energy resources.” The record does not establish that the petitioner’s MBMS work was performed while
working directly for nd that her continued work at-ill continue to advance this
technique in a manner re evant outside the tobacco industry.

doubt very important for nost responsible industries as wel] as public health authorities, environmenta] and
government agencies.” ils to identify any mmpact to other industries derived solely from the
petitioner’s work at Such claims would be more persuasive coming directly from those
industries.

Dr a professor at Louisiana State University and a member of the editorial board of journals

that have published the etiti ’ s that she is familiar with the petitioner’s work through a
collaboration wit‘\ﬂ
formation “are of Significance for both health

sserts that the results from the petitioner’s work with PAH
and environmental concerns.” We do not contest that the
petitioner’s past research has implications for the environment and that her current work is focused on less
toxic cigarettes, which might have health implications. The question is whether the petitioner’s proposed
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work fo_ will benefit the national interest as claimed-s letter is not persuasive that
am 1s more th

suchac an mere speculation.

of biomass tar.

_ a C}Wlmnt to industry, notes the importance of the petitioner’s work in the reduction

Ultimately, the petitioner has not established that the national interest would be served by waiving the labor
certification process. As implied by the director, the unique skills discussed by the petitioner’s references appear
amenable to enumeration on an application for labor certification. The claim that her skills are unique is under
the jurisdiction of the Department of Labor. Finally, while the petitioner has clearly worked in an area of national
importance in the past, and her current work is not unrelated to that work, her proposed employment would
appear to be primarily aimed at benefiting her employe; ¢ cannot conclude that the national
interest waiver was conceived as a means to benefit a single employer. Nothing in the legislative history suggests
that the national interest waiver was intended simply as a means for employers (or self-petitioning aliens) to avoid
the inconvenience of the labor certification process. Matter of New York State Dept. of Transp. 22 I&N Dec. at

alien. On the basis of the evidence submitted, the petitioner has not established that a waiver of the requirement
of an approved labor certification will be in the national interest of the United States.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

This denial is without prejudice to the filing of a new petition by a United States employer accompanied by a
labor certification issued by the Department of Labor, appropriate supporting evidence and fee,

ORDER: The appeal is dismissed.



