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PET%?-ION: Inmigrant I.'eti.iion for Alien Worker as n Men~ber ofthe Profcssio~s Holding arl ,i-Ii-Ivanced 
%'fegree or ;irk A l i e ~  of Exceptional Ability Pursuant io Section 203('0;1(2) of the  irn:nigraliori 
and Natjon:IPiiy Act, 8 U.S.C. $ 11-2(1?)(3] 

Tf~is is llle decisiorr nf'tlse Adminis:r:iiivtr Appeals Oftice in your case. All iloo.unse~:s have beerr returned to 
thr 5dXice :hnt onginally decided your casc. Any furrl~er inquiry rnusi he nzade to t h a ~  ofiicc. 
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DlhSCt.TSSIBN: Tile Djrec,tcrr, Nebraska Ser~icc Cefiter, denied the eniploynlait-based im~nigrant visa pelitiorr. 
.- . I he matter is nv>ti bel'ore the Adminjstniiiue Appeals OF{-Ice (AAO) or: ;kppertl. The appeal will be dismissed. 

'I'he petitioner seeks ihassiiicniioxr pursuani, io section 203{b)<2) at' tire XmrrLigration acd Nalio~~ality Act (the Act), 
8 U.S.C. 1 1 53(b)(2), irs a inember of the professiu~zs hotdhig all advanced &gee. 'Ilae petitioner describes 
hilraself as a "PPodiatric Plzys~c3an/Surgeor1!'Instructor~Rese~r~~~1er at Holland ! h$ichigm) .Foot ek: Arlkle Center, 
?"ne pe:hioncr assens that 2x1 exernpti-io~~ fr-:.)!a tile rfijuk:nlcx~t of a job oi'fer, and thus of a iabw ce;%iicaticin, is in 
the azt'ranai intcrcst of ti-1e (,'nit& SIdtes. The dircc~w found that the peiitioni's qualifies for classification as a 
menher of the yr<sf~ssic?ns holding an .n;idvanced d.egree, but tl1i31 the petitioner has not cstablishtrci tPut at1 
exernpio~: t'rsi-n rlze req~iirc~neni ofa j rh  offer would Ix ii: ihe x~ationai irr$mest of tile UrLited States. 

Sectinn '3!13{b) of tfre Act states in pe~-tirnlet:nt part tlxit: 

(.A) 111 G~rtr:elal. -- Visas s11a;rli he rnacie ai,,ziilah.!e . . . TO q~alified ilnnligra~?ts wI:.~ are ~ n e n ~ b e ~ s  ole 
thi. prot't.s::ictrrs Izcjldl~? n&v,:mced degrees or dreir q~iivaiei~f or wlzo because c j f  their exceptional 
ability in ti-re scier~.ces, arts, or business, wil.! s~ibstmhjal\liy bi:i~efit pmspectively the national 
w,onniny. cula~ml or cd~cationzl imztercsts, or welhre of the l7nlteci States, and tvhose se~;ices in 
the sciences, iris. professiiti~s, or business are sought by ;in cmnpl<?ya. in the Unitcci States. 

( i )  . . . the Attorney Cjenwdi rrray. whei-I the Attorney Gantlwl dee~is  it to be in tile 
na.tjot;al intmejt, waive the requirerncnts of suh~~~igap1- t  (A) that az oiia~'s scnices in  
the sciences, aj-ts, professions, or hairress be s ~ ~ & i t  Isy an enlployzr in the TJsij~ecl 
States. 

The ddi~ector. did ni>i displsrile tirat the petitioner quaiifies as a nlemI?er the professions hi?1<3ing an advanc~xi 
degree. 'I'he sole issue in conier~tion is whether tt~e peii:icsirer has estal3lislled that s waiver nf the job oKes 
requii-en.~err!:, and Ltms a labor ce~-iiGcation, i s  in the 11-ationaI i~?tcresi, 

i"4eitlier the SlaRrte nor the pertit~t:nl reg~:ularions defirle the tcl-rn ''nnntji>nal interest"" Additionally, C::or?g'ess did 
1x01 proiiide a specific definition ~l'"iji the :natioj-tal iniei-est." 7'ht: Cunmitfee on the Judiciary merely i?oreil in it?; 
repsif to the Saiate tlral t e  cc?mn:ittee had '.fi>cused c:n national ititerest by ins-easing the nilrnber a d  proportji?n 

3% of visas Ci3r in~nrigmn?s ivho w;.xild hcnefit the Unit& Staces ecoac?rsricaily anel i i the~~~ise.  . . . S. Rep. No. 5 ,  
IOIst C'ong.. I ,it Sess., 1 3 ( 1  989). 

Supj$emer-y ii~forr~tion to reguiations irnpleri~enting the Imtrig-raiion Act of 3 990 (lh/IMAt:T), prilrlished at 
56 Fa1. Reg. 69S97, 66900 @ovt.ml>er 29, 1991 j ,  states: 



EXN 03 239 5 1585 
f3agc 3 

?'Ire Service [II.C>~V CitlzensIlip md Xinl-nigmtion Services] believes it approj?r-iate to leave thc 
applicntim oi' this tesk as flexible as pcssihlc, although clearly ail ;dim seeking to rilest Qle 
jnationai interest] staizdard must ~ m k z  a showing sigslii~~ntly above that necessary tc:, prcwe the 

r -* 'p-cispeciive ria.tionat benefit" [required of aliens scekzg to cjuaiify as "exceptional."] 1 rie 
bt1sc3en wwiii rest tvit1-r tl~e alierr to estabiish Illat exe~:r~ptioa frijm, or waiver of: the job offer will he 
in thc :~atian~fl intcrresl. Each rase is to be judged on its own n~erits. 

!V/.cxflc~ $':?,~i'vt' ?'or/;: LYlafe .Ck[i~ of Tlzlrry?or.r(~ti[,>~i, 2 2 I$& Dec, 1' 1 5 (Conli3. 1 998). hiis set forth several fii.cti-,rs 
\,.;hich nl:ist be cr:rrsidered when evaiuatirng a reipest ii?r a national irlter::sl waiver. First, i t rnust be si?;:wrr that 
the alien seeks emgloyr.n~ent iri an area oi' substa~ltjai irrtr-insic naa-ir. Next, it nlust be sl~ottin ihat ttlie propc):sw! 
henel-It will he naiiorial ir~ sccjpr.. H:ina11y, the pbitioner seeking the ~vziis,rer must cs~ablish Illat the alien will s c r ~ e  
tire natiomi li~icrcst to a substantially geIrrter. degee tl~an ~i0t3ld an available U.S. worker Lraving the saini: 
mirrirnar: qualiilc43tions. 

Ii I-nxisr be noted that, wl-tile tlre national interest waiver lrii-rges on prospective xlatioliaj benefit, it clearly rtxrst be 
estaitlisizett that tile alial's past recnrcl justi2es pr~c~ection~ ~ ) f '  fuitu~-e be~~e%:.fjt 10 the nationa.1 iiilleresk. 'The 
yditjor~er's sui?jectiiie assdr'arlce If1;3t the afie1-i :i:wjil, in !.he frture. serve the rratioaal interest catmot sufijce to 
establislr pn?spectit;e i~aiinixil balefit. The ii;clusloo of the fern "prospective" is used here to require flu;ure 
cunf:cibwion; by \he rather than to facililale flze e11Z1y of 3x1 alien with n0 denronscrabie 1 3 1 7 ' ~ ~  acJ~iei~ein.c?rits. 
and lxnefit to the [rational iilterest w(su;d thus be c~;ntirely,specuiati~ie. 

C'eunsel shtzs that r71e petitioner "'bas already concb~cted iin~portat~~t studies zncl ~~~rittc:tz extensively, lie lzns 
r-iscra r:.) 1-he level of' a nationally recognized lecturer on the 5dculty of a pre-ernineni pociiatric instilute aid a 
xzationaljy published expen in pociiatric ~~,edjcirlc. His work has b t m  cited by other scf~olars~ i~aiidalinp the 
:.:npctr-tancr. of his work." 

Al-I rrnatlributed Ilsl of the exhibits in the record -jisls eight cSocutzt,et~P.s uiider "IPubli~ations!'Peer Review 
Journal." The first articie, ';4 XPevjew of P(1yusitis OssiGca:os," is ,said lo originate from Irl.i-r~p, although the 
copy in the record does rlob include the title of the p11blicatic3rr. The publication seeins to be published only 

.. .. iwicc a year, judging by the "Spring!Silnlrr;er 1996" ckdte. Inis a~ticle. pz~blished when the petitioner was a 
... '.'-yeai.-old .- medical st~deirt, is a review article that describes a r:ledical condition but does ~sot report any 
original mcdical researcia. 'The nexl document idetstified as a "pilblication" is a mmanrrscript oi' a studeni. 
presentation, v,iiOz nc? evidence that the rnaterial has been published. Four of the rerrzaining six docu~n.ents are 
identffied as cf~apters irz anrrual updates of Reconstrzictivc. Stlrgeq; ofthe .Fool and Leg; the last two appeared 
in thc .lc;.uma! c$'tile .-?~wer:lc~m Pociiclrric .Medical .4.~sociaiion. 

~ 2 ~ ~ ~ ~ $  :i,lg :.. - tlre cIaiirlrtd citation of the pi:titionel-'s work, the e:c.thibit list refers to rlre "1ns1it~irle for Scientific 

information Citation Database" relati~lg ~o t.hc ahrementioned two al~icles in Ifrc . l i~u~-r!t i i  iiJ'thc rlnzrri::cnn 
I-'odil;'i:l~ic ,I/Icdi{:~~! A , ~ ~ ~ o c . ? n f i ~ a ~  711~ ccjrresponding doc~~nlent in the record is an electl-o~ric i:mil message frotn 
the Inslitute fbr Scienii-fic diifornrrition. The message corrtains bibiiographic data ahout the ~setitiors.er':i 
art:jcles, but it does not iderlt-ily ant' crlher ai~icles that cite tlze petitioner's wcjrb. 'T'lze eiectronic mail n:essage 
oAtrs ncj suppot? .G:x ciiur~sel's chin1 that the 13etitioner.s " ~ v ~ r k  has been cited by other schiilars," artd 
counsd iidentifjes rlis other etldcr~ce tl.iat might corroborate tllar claim, 'Sbe asseltions of coilrrsei do not 



corntitrite evidence. !%i'athtr i>l'L.au~mi:, i 9 152N :lsc. 1, 3 (HIr\ 1983,): .lftr&:i- c,fi3bt?ig/>~iuir. I9 %&N Dec. 5-33? 
534 (BHA 1 988); ,%ht;lr~r td'j"'Rcrr~i.~t'::.-:I;'ii~~acI7ez, I 7 J&N Dec. Si.j3, 506 (SIA 1 980). 

'The petitioner ssllbrnits docunre~siatioir sllowing dsat nbe petitioner has spoken or taught at vaslcrrxs si'minars 
3n.d galherings. 'Ihere exists blan.ket waiver based on paiTicipation in edr~cational or instructional activity, 
zsd therefi2rr:. while ive ach~owledge these materials: they x e  rlol prinlil jkcic. evidezce of eligi'tklity fbr the 
wii~ ver. 

'The pc:t:lfioner sui~mits copies of fo1.r witness lcttcrs. 'i'hese letters, like nmry of rlre other- rnatel-ials in the 
record. were orininallv prepared in cuniunction with an 0-1  noninlmi,grarrt visa petition that bad prtrvic)usly 

(co..auti~or (3f 011e t?f the pet.itioner7s pujjlislrd ar~icles). Each letter calis the petitioner "a talented, highly 
:xr,elainled pl~ysician" wit.h 'h~23iy (iistingiished achievenler~ts,*' bur offers no details a b ~ u t  those 

letter seents lo i-ny'!:~, tirat the petitiorrer attended or trailii:ed at the ScI~oli College 
1-eputatiorr arid ilten indicates that the petitioner. is  re of the ini~si talented 

of this already extren:t:ly talented group" -- but the record corltains nil exltlidence that the pelitio-na- ever sf~idicd 
or ~~~oriicci tflt.re. Becmsi: of these discrepancies aud si~nilarities, these ttvo nearly identical Ietii:rs are of 
iiublous cvideritiar-y .i?alue. 

'T'he other two witnesses haye close ties to the petitioner. 
d.35utpatre;it Siirgery Center state:; lira: the pztitiunrfr "was an excellent sruclcm viith a sir-ong work ethic* 
Foliowing his n3edjcaf studies, i t  was .honor to &we [the petitioner] as one o f  my junior residents."-. 
r, president of FIollarrd Foot A: Arikiit Center, deen~s the petitioner "one of :he irrominenf 
podiat:xists in our professinn." As wjtlr the otller letters. there is genera; iirnention al' the peiitioner's 
accomplisknents with -no discussiort ol"wh:it those accsmp!ishnrents are, apart Ci33n3. the gei~cral assertior~ that 
ih~: petific~ler's proftssionai credeifiiais dernonstrrate his prnnlinence in tl:e field. 

['I'he petitioner] Is also a men~hex. cif and particip;mt in a nuinl~er of professional societies aird 
organizations that recpiire ouistai~ditlg yuaiifications oLr t h i r  participants, He is a inernber c?f 
both t71e hmeriearr I?i?diatric Medicai Association and tlze i'arrrertcan Crjllege of Focst & ir~r~kle 
Siirgei~rrs, as well as being Boxd qualified by the ib-ne1-ic.an Hoards of Podiatric Surgei?i:s. 
H.. %, is a p.., d ~ ~ c l t y  17re1nber of Tise F30diair-y Jnstit~rfe, one of the nwst prestigious contiiluing 

professiorral education insiilutions in the field o f  pediatric riledicine. 

T t . k i '  :&ove passzge ir~rplies thdt tile organizations nanled in the paragrap11 "requirr- ouistal-ding qualifications 
ol'tbeir participants.-' Otlzerwise, one woulit have to assume that the 1mideniii;ied author of the letter credited 
ille beneficiary wit11 membership i n  urriclerrtified organizdtions, arid tllerr irnn~ediaiely went on lo an unrelared 

! 'l'hai petititrl was ddenicd, aad ttle appeal wzs dismissed. 



discussion about the tnamecl. organizations. We ncs-itl turn to the evicier~cr. pn,vided, to see if it siippoi-ts the 
apparent claims aboi~t what is required to psrticjpate in these org~?nizations. 

P ,  I I:e getitionzr submits printn~rts from the weh sites c?f the above-ira~aed orga~lizations. IPrjnir>uts from tlze 
web site of the fi>odiatry h~iiLute: hi~.p;!~(~.l":>~:.,1:~~<j~~:~:r~yj~~.~~~i!:~~~.c;gj;~.~:, do not jdtraltify the Institute's ~-r~ernbcrship 
requirenientx except to staie: "'The Podiatry Institgte is a professional grar~p of indepeniie~at, like-niit~cled 
podiatrists wtlo have all completed rlle ihl-ce-year residency lraivring progra.nl at Noltkdake Medical Cei~tzr iil 
'T'ucker, i3eorgia." %be recard coritail-rs ni:, objective evidence to show i fmi this residency training program is 
nlore rigorous, de~~ianding, or exciusive than programs at nurnerous other ;veiI-regarded scllorsls. 

According to a pr-intout 1-iorn i>t-~;~-;.<~~y>y:;V:l~!c.fik~Jc>~~q the web site of the Arnericail Ci=.i:eye of Foot and Ankle 
Surgeons (ACFAS), ineinhership is available to podiatrists who "arc cerlified or r m d  rjt~aliied hv thc 
!l\:aerican Board ii~f F'cjdiatr-ic Surgery (ABPS)" aiid "are a nleerlber of the &erj.carl Podiairic Mec{ii::i,l 
Assoc~;rrioir (:lPMA)." Thus, if the AHFS 2nd APMA do not "require ohrtstalzding qualifications,," thm 
neillter dotts 171e A<.~FtZS. 

A printout ti.m the iVMA's web site, j~~~::,!;ij~y:yi.t:~~~?r.1:jg.~i;~;;, states: "The APMA represents appro.uimateiy 
80 percent o f  the podiatrists ir: the country." Given that i-bur ntit of e i ieq  five 1l.S. podiatrists he1on.g to the 
iiSMh, it call hardly be said that tile APMA requires outstandirig qualificatic~ns. 

P r i~ tou~s  horn tile AB13S ' web s it.e, i.~{tp;,:':~:y:~i..:~~&~~~jrg, dis ting~rish between '"13narct certi 1-led" ar:d '%oarrl 
qualified." Froin t11e site: 

Board CSualifjed iiladicatcs that a podiatrist has pzissed the written exarrtit~ation fctr 
C'ziti fica~iun Foot Susgery. or 1-by certiffcaiion in Recc..~lstructivz Rearfbc,t/Ankle Surgery. 
and has der-rioi~stra%ed a Ievel of capability in the djag~losis of ge~?eral rneciicnl prc,biems 
iircirrdinp the diagrosis a t~d surgical managernenf of foot diseases, defbmai ties, andior trmrna, 
and those structures which afi'ect the foot and a~~k le .  

,. . 
l a  becot~e f3oard Oualified a podiatrist must Irnve sticcess,iully eonqkted ain apprwed 
pediatric s~trgical residency. Board Qualified podiatrist nay  apply :br certifjcnticjn ja foot 
s~~r.ga.y .,.;ifbin seven years of ialcing the writ.titen exan1 withonf retaking it. 

WO1'E: Board Quaiified statsns i s  not a membelrstmip category off ABPS. 

ABPS certification indicales that d ~ e  podia~rist has colz~pleted a crede~ltialing process 
iuchrdiirg required postdi.tctoraI edtrcaticrn, at least fo~lr years c?i' pnstdoctorai clinical 
ssperier~cc. approval of cioermlented surgeries on all areas of the foot and ankle, and 



sirccessfi~'i completion of written aarsd oral exa;-clii~ations. CertitX podiatrists are ~r~emlbers of' 
ABPS anif are calked "dipli?rrrdtttcs." 

(Emphasis irr ox-igfnaf.) The above infir-rriation indicates that '"board qualified" status arncrunts, basically, to 
r e~~gr~ . i t i i x~  OC professional coinperence, and "board certiEd' status recognizes additicsrisl experience and 
tra:iniag. Elsewhere, the web site states: "B~naxd Quali5"red, status [id required before certificatior:." Clearlyt 
''hoarif qilaliiiect" slattrs is subordinate to "'board carrified" status. The weh site also liadicaies that '"AB19S has 
over 55400 active: ce~-tifie$ nzembets and over 1900 boascl quaiified," indicarir~g that tire majority of' ASPS-. 
recognizeci potiiatrisls have sarpcdor qilaiifixlcaeicx-rs lo the petitioner. 

l'llz~s. nothing the petitioner has submitted combosates the claim that any of the above "professional societies 
and organizations . . . require oartstandlrsg qualifications of their pariicipanls." 'I'he evident exaggeratiori in 
:he Ictter iiuther ersdes its credibiii~y, 

Cln !2prii 6, 2005, tht: director insuueted Qrc yetiiioncr t.o submit fwthe~ cevidc~zce tii meet the guidelines sel 
fortir in Matleu ( ~ f : ~ i ~ x ~ >  I'ijrk S'latc 12etvl. qf'?:r~rilspm.tillIOM, in response, the petitioner suhn-]its efocurvlentalion 
rz-ga.rding the intrinsic n m i t  of podiatry. Thc jntril~sjc merit of podiatry is nc7t in dispute i~ere. Xext, eotmsel 
assem thzt the pbitioirer's published work 2nd partieipatiun In tlze Podiatry Instieutc have nationai scope. It 
is reasonable to assm that published work rzn have tutional impact. 11 is more tenrious to ascrilx rlationrtl 
scope to Podiatry hi~siituie sen13ms iswsted by the pditiorrer. The day-to-day practice of podiatry is not 
natiurial in scope: the direct impact of such practice is limited to individual paiiei~ls. Ths:ref<~re, the petiticmer 
appears to lrave mnct the first two protags of the national ~nterest test h n ;  hl'tsfter of l?jclw Ewk ,!date Ilep)~. qf' 
,-7 

.i mrr~fvtj~f:rafitir;r. (if course, in2rii:sjc nlerjt arid naiiona! scope do not automatically dernanstrate ctigibility fur 
t11e wziivcr. Xt rc:naias for the petitioner lo show tihat it. is in the rrational interest fbr him, in pariicrlIar {ralher 
aklxn -nsr?me other qualified podiatrist) to lzald his c ~ ~ r r e ~ ~ t  position. 

<.  

Il:e petiiicra~er s~rbtnits an updated ( : I IYT~GZI !~TPI  vt:(:e, ~(llicll. cu~in~el :states, cianonstrates the scope of the 
peciti~ner~s rcpi~ration and accon~plis'iur~e~zts. 'T'be petitioner's own assertions ahoru Ibis achievcmezts carry 
negligible weight as evidence. We note that the list of published alticles irr the trpdated catrricur'im vil*rre does 
rwl si~ou; 81-14' IICW publications co;npared lo the older publication list submitted previously, and the record 
does not identi& the petitioner as a ~najor participant in any ongoing researcia that wouHd likely result in f ~ ~ t u r e  
publicatiotls. 

7'1-I< pel.ir;ionei- submits new wiu~ess letters. along with copies of the letters submitted preilisrrsly. A ncw kttcr 
passages t-'c>ur~d in previous letters signr:d by 

thai tile petitio~er "is an ei;cepijon;ii p I ~ ~ s i ~ , h i ,  
ways. tie truly ~s sirbsra~itrally srrpstrictr to ~nany orhers 311 his lield ofmcdicxx~e." - jn a nc, idter, asserts that ?he petiiioner '"routinely is cnllcd uyto31 tvr case 
cor~suitations on difGcuit cases ~TOIX physiciaas th-ougl~out the Uihited States." The record includes no first- 
l-mnd e~1ictenc.e to establish the ~a ture  or lregue12:rzcy of these consultntions. 

Saljy Mulda-, 62EO of F,Ikinx Innovations, Inc,. states: 



rllze petitioner; is an exci:ptional prac.titioner in rl~e field ctC pndiatric rnedici~ze and surge-r>i. 
I-Ie has a distil~g~risl~ed tlistory oC educaliol~al experiel-ice and prof:ssic?rral accomplishmz~~'rs. 
. . . 

EI&Arls nriovations. he.  Mias the recipient of a ,vrarlt fmm The Nar:io-nal hrsstifiltes of Health in 
Bethzsdit, Maryiand. for the research, developnlenf arrd clinical irials for a 'N-ila/el wireless 
foot cal'ifroi h r  a prostl~etic liand, . . . [Tile petitioner] is arr essential tearrs member and 
ccsnsulianr to our research a~ld cleveli?pmeni process based ~pi311 I16s established, exceptjo9ia! 
kriowiedge jn the $?cid 01 pediatric medicine. , , , pl-te petitioner's) pa~tr";icipalioi: as an expert 
i;.i foo~ a ~ d  ltrrkie rnedicirze is essential ~ C P  the success of our research and development efforts 
wit.'!: a sig~iiicant impact to the nation;it health situation in the United States. 

,- . 
I he Novelnber 2003 grant appiicaiisii sulsmitted to h e  Nado~al Irrstit.utes of Wealth (NU-I) idei~iifies three 
"Key Persv~zl~ei," all Elkir~cu e~nployecs, incisding principal ix~vcstigator Renard G. 2'uberpen. Tfre grand 

,- ,$ 

appiicaiiojx also lists eight consljltants, each to be involved for t>c:t.ween two and eight days. I iie pctitiuner is 
one of lhese corrsilta~sts. His !wo stated tasks are to "perfc);~i~ initial ex.amir:ation1' aizd "C~irtiier presence 
d~xi-illg i.e-assess~ne~~ts," for a tol.al oT 5vr. days. There is no indication in the N%H dt.rcimlents Chat the 
petitioner is invoi-ved in the design of the device, or ir;, its testing heyoizd the "initial exnnzinatio~i" mtS "re- 
assessnrcnts." 

13s. la:: Ixvrio, deputy executive director of'the ,4PMA, slates rl1a.1 rhe petitioner "has distinyuislzeri itilrzself 
on a r;;iiional basis in several areas," such as piic.rticipnting ixl the surgical residency at Ncrrthlake Btegional 
Medicai Center and "'extensive eoniimling educutiorr 1ecturii:g cjppoi-fu~itles.'' Most o f  letter 
i s  a 1 .  C x K u t i v e  director of the Podiatry Is~stitute, deiu~es iaw of 
llis [ettitr to a discussion of tile .hstlkilte. With regard to the peiiiione*., he stales that the petitio~er is ''tolze of 
the more highly trair,ed podizrtrists in his area" and that the pdjtios~er "has already lnade substmtial a[?.cd 
excepfio~ial contribtrti~ns ti3 his r)rof<:ssion through 16s writiiigs, research an.d lecturjng. We is clearly in the 
top echelon of clirlicil~n lecturers with a professional record that rises above the sulssraailial majority of t l~e  
national fidd of lieer~sed podiatric ph~isici:ins." As with the prcvious letters, there is little explanation 
regartling the nature of the petitioner's cor~trihi;tior:s, except for the asertiox~ that. the petitioner has heen 
associateili wit11 ix.es~igio-i~s osgauizalic)rrs. 

'The direc.tor denied tile pe&iiiiin on Arrgts'r 19, 2'305. 'file direr;tor ac$:~.mowledged t'ne intrinsic merit uf the 
pet-ilio~iei-'s work, and found that ss~~ne of the petitioner's activities are potentially national in scope, hut llle 
director also dtrtennined that the petitioner has riot shou~n thal a waiver of the job ofC'riiahos certiikafion 
require:ne!it worrld be ir: the iiational irrterest. 'T'he director also aclu~owledged the pe:irioner3s published 
articles, hu: n~~served that "Ctjl2e sword does i~ot ;denti& ihe cjiation frttcjriency of the petitioner's pirblicatiort.; 
or establish that rlie results of rhe petitioner's work have been L~ideiy inrplemenieit." Ttre dircc:ct<>r- stated: 
""1711e petitioner IZLIS~ show that beyor1.d sinipiy liavi~g had success, he has a past record (of specific prior 
actlie~~c~?:r?lenz that ,justitjcs pr.oject.ic~ls of future benefit tro the natiorral interest. 'The dcrc~mlents of record do 
not adeq~laleiy estabtisll a sustained p;itterii af achieveiner~t at ibis point ill tfie petitioi~er's career. justifyiilg 
pr.ospecli\,e ful ure I>enefit." 



On appeal, counsi.l argues that the stated basis lor de~ziai 'Ys generaiizect, contrary to ihe recitrd artd raises tlre 
spectre of' an opinion manifesting pre-c.2ciern.tinatiiV~t' outcome. As suctl, it is an abuse of discretion." Later. in 
i l~e agpeilrtte brief, coumsel corttends that the director's conclusion is 'possib!.y irktended to justify :i pre- 
co;iceivcd <outccme." Cormsel does not elaborate on this poirxr, 111r.fgjng from other assert.ions Itrts.t cornset 
orlers on iipj?eai. the argu~i~e-nt seem 10 bc that the petirioer is so ob\;iously e;igihlc that the de1l:a1 can 0171y 
Sc a2tr.ibu.ied lo the director's prejsdice, We do :lo; share counsel's assessinetlt of eiijler the di::t'cior's 
decisiim or the evide-oce underlying that iieci:ijon. 'The burden is IML on the rrlirector to prove irleligibility c)r  

rebut tile petitiunc~'~ claims; ratl-ier, the burdeli is cslz Ole petitloirer to establish eligihilitp. 'There is uo 
presuluptioi: nf eligiisjlily. 

C'ourisel argues that rlre petitioner's "body of prc~fessional accompiisinments clearly dzmonstrates that arisorrg 
his p-ofesslonal peers oP Pcidiatric P3-qsiCia-n~. [the peiitionerj is cxze of tlze mry best I~acfing achictved levels 
rarrly a.chii.vcd by other Pijdiatric physlciatns." Fbe key to estabI-islzir~g eiigibility is the evidence itseli-', not 
cotinsel's interpretation af that et'iderrce, such i~tferpretfilion being dcsib~led to present the petitiorter's ciain: 
in the most favornble possible light, Flsesvlsere in this decisior~ \TC have cited arnple case taw (such as i\,iattc.r 
~ ; J R a m i n ~ z - S a ~ c z  31 Si!6j lo supp;>xt tbe positjon :hat the assertioi~s of co:;nsel do not constitute evidence. 

Q'csrmsei states tl-rai the petitioner's publis1it.d ari-icles represent "'an extracrrrc1inal-y ~zccn~nplisn.~ent ivficn 
compared to [the pctition~:r'.r;j peers in the field of pr~diatric n~edicine." Fkc recurd coaaitzs ~ICI chjective 
doctrr~catary evicferlce to sliow that the petitioner's p~blisl~ed bvork is "cxiraordinaq" in terms ctf either 
ipantjty ur in~pscc. 'The petitioner canriot esvablish eligi-bility for the wai.vzr simply Isccause h.e has produced 
prrhlisbed research work. 

Regardii~g the c,ieation {sf tile petiiioirer's wc~rk, cotmsel states: 

I>etitioner's record incltrdes a copy of a Iettei- I'rorn ibe Research Mairager of 'T'bomson 
Scierltific {i-kxcx;erly the Isslitrrte fix Scienliik Brrfijnnationj, ihe world's only citalior~ index 
diztabase of scientific jo:~rna ls. ']'he T'hojzxscrrn Scierilj 1-7.c irrilex reflects tire articles imiriisli~d 
by [the petitioner], but ncttes that they lsave not beex; fiequentiy cited yei because i>f the 
1-ecerrcy of their priblication. (N.B. Tile AAO h.as held that: tile lack of frequei~t citation is not 
a bar ti:, eligibility.) 'Ttrun~son IS1 also notes: 

';'The lack of citatiorrs to Izis publicatiol?~ is not sr~xpsi-isi~lg to me because our dstahsse 
indexes relatively few poiliarric ntedicine jo~lnials, particularly as compared to the 
large numbers oi' jorlrnals we  index in crthrr scierzzitic fields. Because Web of 
Science is ilie n-riist comprehensive scjentificic jct~irnnl database in the world, this 
sugyc-:sis to ixe 1Irai resertrcli irr gnodiatrjc rnedicilie is afeak'iy represented in orir 
datrtbase (and c.itf~crs)." 

Regarding the "copy of a letter fmril tltc riescarctr Manager i.d Tilorl?sorl Scieniifjc" ijrroted t ~ j  counsel, we 
cr3.n Find no such 3tfr:ter iii the recod of' pr~~ceedirrg. 'T'he exhibit list submitred with the ir~ilia'i subrnist+ii-tn 
rnakes no referei~ce 10 sixh ;i letter, nor does caimsel's ien8t.k~ letter that acwlnpanied thc: pcltifiilii~er~s 
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rt.:;ponl;e io ihi: request I(.>r e.;icleirce. Coajn:;ei crfoes r~ot identifir the "H.esearch %fannger7' by rmne or sul-,r!~it a 
copy oC fht: le~tr;:~. O i i  ~iplrreal. 

.Assuming that fbis letter exists 3rd t k , t  cc?uiisel tias cpoted f h n  jt accurately. the q~~otatioi:: with its 
reference to "uur database (md ot~~ers),'' con~radiitts counsel's asserzjon that 'Thornson Scientific is "the 
wur.ld's only eiiaticr?n irdex diitahese of scientific jorrmais." The quotat2tion ir~dii-ates c>nly that 'F'hotnsor~ 
Scientific does not track a Ixrge number of podiarl-ic jonrnais; ii does ~zot address tile more relevar't question 
of Iznw lise peiilioner's citation rate conipxes with that of others vJxs publish in the .same j i ~ ~ l i ~ t i d ~ .  WC 110te 
tiia~, at the iinie ~f $?ling, counsel staled that the petitioner's "work lias i1eel-r cited by c~ther. scholars.'' O!-dy 
after the dire~lor r.ro?ed the ilbsence of' evidence of sircl~ citations has the discussion sbifixd to six t:xpianafion 
i'or that a'crset~ce. 

Co~il?sel claims that *'orsly 0.0099'0 of all pediatric ph:;sicians are pilblished." Cormsel cites no scurce h r  this 
statistic. &err assciiaii~g this figure to be correct, i t  does not follow that prlhlished podiatrists are better. ll~an 
th.- erst ., . svhu devote themselves entirely to clillical patiejzt care, or. rl-tat pub!ishecl podiatris~s re1rrrer;eill the " t~p"  

Ci,OO<>?.i; csl' the field, Not exlery podiatrist is rrecessdely a resc~~rrcher, and there is certaixlly nothii:g in the 
record to !e3d US 10 coi~ci~ide z h a ~  9V.031?/!/;1 of all podiairists arc failed authors wlro hzve beerr frustrated it? 

their atfernpts to pn,rlucc yuhli:&ed work. 

In tb.is .way, counset repeatediy a:;serts ti2al t i~e  petiiiixier be!i?r:gs to orx oor rrrlothxer small group of podiatrists 
(,such a% the Podiatq- Itrstitote), and then courrsei ccx~tends that llrese srnaII groups necessarily regreserrl the 
tap of the field. It is a fall~cy fo presume that "~miw~rity" jnzplies "supel-ii1rii;y" in tl3.i~ waji. Statistics frorir 
lkie rZl3PS shavv. that board certiiied pocljatrists orrtnuinber h a r d  qualified podiatrists by nearly Ilrrec lo one, 
piacirig the board q;!a!ified petitioner iin a t-rlinority bzre as welt, hut boa.rd ccfiificatii:)::t is a s~rperiol; creder11ial 
to hoarct qilalificat.jon. 

Prrhlicatjon does, of COUTS~, give a nationai voice to m pubiislred author: b~rt tlie director has aiready talcerr this 
into xzoilnt by gaar~tlng that ihjs aspect of ihe petitioner's work has nations] scope. AL best. the pel-itiotler's 
publid-ied work shows tilac he 4s a researcher. as, well as 3 clir:ical physicia!~: it still remains to show Izow the 
petitioi~er coinpares to other r-esearc.hers i:1 podiatry. 

Courrsel is co~rcct tu state tiiat Iitik of citations is rxc~ an autorr~aric bar io eligibiiity, blit it is equally frile that 
iht: rlzarz existerlce oi' puhlisi~ed anicles ;s :sot !?i*in?ajizcje evidence of their atjtlior"~ ejigihilify. 'T'here J ~ L I S ~  

be some reliable 31x4 objective gauge to slzow that the peticiomr's articles have been especially i~lilueniia! in 
,- , 

curnparisc?n kil other pubi.shcd vicsrks in the field of podiatry. Ihe peritior:ei: li?.ns provided no such gauge, 
arguing instead th;:t he has set 1ll;nselTaisove his peers sir?:pIy ky writi~~g the articjes. 

Counsel devotes set~erai pages ofthe appellate brief lo y:jotations from witness letters. a'ise eviderzliary vahe 
of tiiesz letters is somctwl~a~ cofliprumi:;ecl for reasi3ns already disc~issed. The letters ofkr praise fix the 
pctiiimier's accc?mplishnner:ts withcrut spxifying rvilat thi:se sccon~piislirrrazrs are; describe b o ~ i  rare i~ is f i r  
pclcliatrists to publish in certain -iorrrnsls, without showiny how tfre petjliccner's articles in fhctse Journals have 
shaped tile practice of podiatry: and offey rlearonstrably misieading assttrtiomx ;ibciui the difficulty of joining 
ceriaio j~roftc,shnal associatio;~s, Corrnsel proiests that the director's decision "contains almost 110 discussiolr 
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of Petitioner's lrcttial wcxk," but this same crilicis~n carr be nlade of letters offered jn s~ppori of this petilicin 
(or in support of tire failed 0-1 petition in 2803 j. 

Courtsel states ~irat  he director "'compiecely os~edooked" the peeitione..r's "critical invoivement" ir: ihe NII-I- 
fi~rided pmsthesis research described elsewhere in :Ids decision. Wlrat.ever adjectives have I>eeri hstened t c~  

llre pelilioner's work in ifxis prc!ject, liis il~volvement appears to be peripheral rt3.ther than ceritra'i. Even ihe 
petiliirrl-ter's ovvr: ir~iiia! suhrnissjon, irrcluriirrg a lengthy stalenierlt i-?on~ counsei, did not. callrain any ~nerttion 

* 7 of this pr~jei't. lixe grant docun:en:s indicate that tiie project requires the peiitic?ner':u's ir-ivc!liienrent for five 
clays. This coixmitment does not necessitate perrnanzrrt ilnnrigration beneSts. Courrsel stresses tlrat rl~c 
petiiioner is "the uaaly yrodialric member" of the "tamr of researehers." 'The evidence does 111.11; suggest t h ~ t  
ibis makes tlic peritioner t.xcgtiorraily important 10 the projeci-; rather, ii seer-ns that :he project simply cicm 
not rwjuire 11~(.rre tI12m cti~e pc?diatri~t. 'I'he resear~h fea3-t consjsts largely of engineers, which ~nakes sense 
beca:jse Qre preject is concened with deveiopn~eni of a rneclxanical device. 

'I'he paition.er bas subnricted a sribstarrrid anrount of cjoct~n~astafic:r~ jssi~e in this decisior, is the quality, 
rather ttharr the quantity, of evida:ce subinitiecl. 'The petitioner's evidence shows him to be a clirlical 
podiatrist. who has engaged i n  sorrie amcjuni of r e s ~ x c l ~  up until ciucu 2002, and he belongs to a small 
associaliatr~ oi'voluntettr lecturers whcxe nlernbers all trained ;it the sarrre ';aci:i.ly. A ~~ l rnbe r  c?f witr~ess letters 
de~i3t.e mc?r.e tilrie to superlatli!es than lo substztnti~;~ detaiis, and ccxmsel attemgts to &;lw a n ~ ~ r n b e ~  of 
inlerenses illat thr. documerrtary evidei:ce sirnpiy cfcies not sr~ppoi?. 'The peiiticsncr is c l ~ ~ ~ r l y  a quaiified 
podiat.list, a.nd he rnny well be an exceptior~al one, but the record offers nil reliable ctr crcifible jndicatitio~~ that. 
he, distinct fr{:inr others in his field, has made and ~ 4 l l  contiisrae f-c? make contrilmtions s ~ c h  irnpoi-t that it is 
in the r~aiionaI interest to waive ihe job oCfer recjuiren?ent that normally atlacixes tr3 the inxrrig-rmt 
clctssificatior~ that. tire petitioner has chosen to seek. 

As is clear from a plain reading of the stature, i t  was not the inter11 ctf Congress t j ~ t  eiiely person qwliGild tcr 
crkgrrgc in a ;~roit:ssii>i; in the United States shotdd be exenlpt 5-orrr the rcqiiii-emeni c > l  a $23 offer hascd on 
rtatisml irsterest. k.ikev;ise, it does t ? . ~ ~ t  appear lo have bem llrc intent of Chngress ti3 griu~t nafiozlal iirtcrc..st. 
wai ,I . s . ori the hasi s of the c:iver:ill. irl-~px~t.arrce of rr given professicm, ~dther thm on the merits of the individila i 

alien. C>n t?e bzisis 0.1' the eviiies~ce suh~nitfed, tile pelitioner ts* not esmbllshcd that a waiver {J!: the requiren~erzt 
af ;in appmved Iahcjr i.er?iiicat.fion will be ixr the rutioml interest of the United States. 

The burdas c)f proof 1n Giese p ~ ? ~ d i ~ . r g s  rests solely w!rJr the petitioner. Sectjr?~ 29 1 oftire ;kt, 8 O.S.C, $ I 36 1 , 
.- . I he yexitiix ler Isas n.ot sustairzed that bilr.de1:. 

Tixis d c ~ i a l  is rvithout prejudice to the filing of a :lcw petition by a Ihiited Sktes ern~pinyer acci)rrr?ar?ied by :i 
labor ccn:ticaiii'.n issled by 111~ Uepartmeni of t,abor: appropriate suppoi-tirrg evidence and fee. 

ORDER: ,- . I he  appeal is dismissed. 


