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DISCUSSION The Director, Nebraska Service Center, denied the employment based 1mm1grant
visa petltlon which is now before the Administrative Appeals Ofﬁce (AAO) on appeal The appeal
will be dismissed.

The petitioner is a health care provider. It seeks to employ the beneficiary permanently in the United
States as a health care engineer pursuant to section 203(b)(2) of the Immigration and Nationality Act
(the-Act), 8U.S.C. § 1153(b)(2). In pertinent part, section 203(b)(2) of the Act provides immigrant
classification to members of the professions holding advanced degrees or their equivalent and whose
~ services are sought by an employer in the United States. As required by statute, a Form ETA 750, !
Application for Alien Employment Certification approved by the Department of Labor (DOL),
accompanied the petition. Upon reviewing the petition, the director determined that the beneficiary
. did not satisfy the minimum level of education and experience. stated on the labor certification.
Specifically, the director determined that the beneficiary did not possess a bachelor’s degree or the
necessary five years of experience. In addition, the director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage begmmng on
the pnonty daté of the visa petltlon and denied the petition accordingly.

On appeal counsel submits a brief and additional evidence. For the reasons discussed below, we
concur with the director that the beneficiary does not have the necessary education and experience to
render the petition: approvable, although we emphasize that his education and experience does not
" qualify him for the classification sought. Thus, our decision can rest solely on an interpretation of
our regulation, without any evaluation of the'intent of the petitioner. Finally, while we find that the
petitioner has demonstrated its ability to pay the proffered wage in 2003 and 2004, the evidence
submitted on appeal to show the continued ability to pay the proffered wage in 2005 is insufficient.
As we uphold the director’s- conclusions regarding the beneficiary’s qualifications for the
classification sought, however, further inquiry into the petitioner’s 2005 financial status is
unnecessary. ' s ‘ '

In pertinent part section 203(b)(2) of the Act provides 1mm1grant classification to members of the
professions holding advanced degrees or their equivalent and whose services are sought by an
employer in the United States. An advanced degree is a United States academic or professional
degree or a foreign equivalent degree above the baccalaureate level. 8 C.F.R. § 204.5(k)(2). The
regulation “further states: “A United States baccalaureate degree or a foreign equivalent degree
followed by at least five years of progressive experience in the specialty shall be considered the
equivalent of a master’s degree. If a doctoral degree is customarily required by the spe01a1ty, the
alien must have a United States doctorate or a foreign equlvalent degree.” Id. '

The beneﬁc1ary possesses a foreign three- -year bachelor’s- degree and an honors diploma in
‘computing awarded by the National Institute of Information Technology (NIIT). . Thus, the issue is
whether this education constitutes “a” foreign degree equivalent to a U.S. baccalaureate degree. In
- addition, even if we accepted that the beneficiary’s combination of education could be considered a
foreign equivalent degree, and we do not, he did not have that equivalency until November 1998.

! After‘Mareh 28, 2005, the correct form to apply for labor certification is the Form ETA 9089.
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Thus, he cannot demonstrate that his education was “followed by” at least five years of experience
as of the priority date, March 17, 2003. We will also consider whether the beneficiary meets the job
requirements of the proffered job as set forth on the labor certification, although the initial ﬁndlng that
the beneﬁ01ary does not qualify for the classification sought could stand alone.

Eligibility for the Classification Sought

As noted above, the ETA 750 in this matter is certified by DOL. Thus, at the outset, it is useful to
discuss DOL’s role in this process. Section 212(a)(5)(A)(i) of the Act provides: :

In general.-Any alien who seeks to enter theUnited States for the purpose of performing
skilled or unskilled labor is inadmissible, unless the Secretary of Labor has determined
and certified to the Secretary of State and the Attorney General that-

(I) there are not sufficient workers who are able, willing, qualified (or
equally qualified in the case of an alien described in clause (ii)) and available
at the time of application for a visa and admission to the United States and at
the place where the alien is to perform such skilled or unskilled labor, and

(I) the empleyrnent of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.

According to 20 C.F.R. §656.1(a), the purpose and scope of the regulatlons regarding labor
certification are as follows:

Under § 212(a)(5)(A) of the Immigration and Nationality Act (INA) (8 U.S.C.
1182(a)(5)(A)) certain aliens may not obtain a visa for entrance into the United States in
order to engage in permanent employment unless the Secretary of Labor has first
certified to the Secretary of State and to the Attorney General that:

(1) There are not sufficient United States workers, who are able,' willing,
qualified and available at the time of application for a visa and admission
into the United States and at the place where the alien is to perform the work,
and :

(2) The employment of the alien will not adversely affect the wages and
working conditions of United States workers similarly employed.

It is significant that none of the above inquiries assignéd to DOL, or the remaining regulations
implementing these duties under 20 C.F.R. § 656, involve a détermination as to whether or not the alien
is qualified for a specific immigrant classification or even the job offered. ThlS fact has not gone
unnoticed by Federal Circuit Courts.
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There is no doubt that the authority to make preference classification decisions rests
with INS. The language of section 204 cannot be read otherwise. . See Castaneda-
Gonzalez v. INS, 564 F.2d 417, 429 (D.C: Cir. 1977). In turn, DOL has the authority
to make the two determinations listed in section 212(a)(14). Id. at 423. - The

" necessary result of these two grants of authority is that section 212(a)(14)
determinations are not subject to review by INS absent fraud or willful

" misrepresentation, but all matters relating to preference classification ehg1b111ty not
expressly delegated to DOL remain w1th1n INS’ authority. .

* * *

Given the language of the Act, the totality of the legislative history, and the agencies’.
own interpretations of their duties under the Act, we must conclude that Congress did
‘not intend DOL to have primary authority to make any determinations other than the
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for
the purpose.of “matching” them with those of corresponding United States workers so
that it will then be “in a position to meet the requirement of the law,” namely the
section 212(a)(14) determinations. :

" Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983).

On appeal, counsel relies on a letter from Mr. ||| | | JJEBBIIR. Director of the Business and -

I of CIS’ Office of Adjudications. The letter discusses whether a “foreign
equivalent degree” must be in the form of a single degree or whether the beneficiary may satisfy the
requirement with multiple degrees. The Office of Adjudications letter is not binding on the AAO.
Letters written by the Office of Adjudications do not constitute official CIS policy and will not be
considered as such in the adjudication of petitions or applications. Although the letter may be useful
as an aid in interpreting the law, such letters are not binding on any CIS officer as they merely
indicate the writer’s ana1y51s of an issue. See Memorandum from Thomas Cook, Acting Associate
Commissioner, Office of Programs, Significance of Letters Drafted by the Office of Aa’]udzcatzons
' ,(December 7, 2000)(copy 1ncorporated into the record of proceeding). -

Rather, the AAO is bound by the Act, agency regulations, precedent dec151ons of the agency and
published decisions from the Circuit Court of Appeals from whatever circuit that the action arose.

See N.L.R.B. v. Ashkenazy Property Management Corp. 817 F.2d 74 o" Cir. 1987)(administrative
agencies are not free to refuse to follow precedent in cases originating within the circuit); R.L. Inv.
Ltd Partners v. INS, 86 F. Supp. 2d 1014, 1022 (D. Haw. 2000), aff'd 273 F.3d 874 (9" Cir.
2001)(unpubhshed agency decisions and agency legal memoranda are not binding under the APA,

even when they are published in private publications or widely circulated). Even CIS internal
memoranda do not establish judicially enforceable rights. See Loa-Herrera v. Trominski, 231 F.3d -
984, 989 (5® Cir. 2000)(An agency’s internal guidelines “neither confer upon [pla1nt1ffs] substantive
rights nor prov1de procedures upon which [they] may rely )
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A United States baccalaureate degree is generally found to require four years of education. Matter
of Shah, 17 1&N Dec. 244 (Reg. Comm. 1977). The Joint Explanatory Statement of the Committee -
of Conference provides that “[in] considering equivalency in category 2 advanced degrees, it is
anticipated that the alien must have a bachelor’s degree with at least five years progressive -
experience in the professions.” H.R. Conf. Rep. No. 955, 101%" Cong., 2™ Sess. 1990, 1990
U.S.C.C.AN. 6784, 1990 WL 201613 at *6786 (October 26, 1990). At the time of enactment in
1990, it had been almost thirteen years since Matter.of Shah. Congress is presumed to have intended
a four-year degree when it stated that an alien “must have a bachelor’s degree” when considering
equivalency for second preference immigrant visas. We must assume that Congress was aware of
the agency’s previous treatment of a “bachelor’s degree” under the Act when the new classification
was enacted and did not intend to alter the agency’s interpretation of that term. Lujan-Armendariz v.
INS, 222 F.3d 728, 748 (9" Cir. 2000) citing Lorilland v. Pons, 434 U.S. 575, 580 (1978)(C0ngress
.18 presumed to be aware of administrative and judicial 1nterpretat10ns)

In 1991, when the final rule for 8 C.F.R. § 204.5 was published in the Federal Register, the
Immigration and Naturalization Service (the Service), responded to criticism that the regulation
required an alien to have a bachelor’s degree as a minimum and that the regulation did not allow for
the substitution of experience for education. After reviewing section 121 of the Immigration Act of
1990, Pub. L. 101-649 (1990), and the Joint Explanatory Statement of the Committee of Conference,
the Service specifically noted that both the Act and the legislative history indicate that an alien must
have at least a bachelor’s degree:

The Act states that, in order to qualify under the second classification, alien members -
of the professions must hold “advanced degrees or their equivalent.” As the
legislative history . . . indicates, the equivalent of an advanced degree is “a bachelor’s -
degree with at least five years progressive experience in the professions.” Because
neither the Act nor its legislative history indicates that bachelor’s or advanced degrees
must be United States degrees, the Service will recognize foreign equivalent degrees.
But both the Act and its legislative history make clear that, in order to qualify as a
professional under the third classification or to have experience equating to an
advanced degree under the second, an alien must have at least a bachelor’s degree.

56 Fed. Reg.' 60897, 60900 (November 29, 1991)(emphasis"added).’

There is no provision in the statute or the regulations that would allow a beneficiary to qualify under
section 203(b)(2) of the Act with anything less than a full baccalaureate degree. More specifically, a
three-year bachelor’s degree will not be considered to be the “foreign equivalent degree” to a United
- States baccalaureate degree. Matter of Shah, 17 1&N Dec. at 244. Where the analysis of the
beneficiary’s credentials relies on work experience alone or a combination of multiple lesser
degrees, the result is the “equivalent” of a bachelor’s degree rather than a “foreign equivalent
degree.” In order to have éxperience and education equating to an advanced degree urider section
. 203(b)(2) of the Act, the beneficiary must have a single degree that is the “forelgn equivalent
' degree to a United States baccalaureate degree.
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Thus, in order to have experience and education equating to an advanced degree under section
203(b)(2) of the Act, the beneficiary must have a single degree that is the “foreign equivalent
degree” to a United States baccalaureate degree. As noted in the federal register, persons who claim
to qualify for an immigrant visa by virtue of education or experience equating to bachelor’s degree -
will qualify for a visa pursuant to section 203(b)(3)}(A)(i) of the Act as a skilled Worker with more
than two years of training and experience.

Because the beneficiary does not have a “United States baccalaureate degree or a foreign equivalent
degree,” the beneficiary does not qualify for preference visa classification under section 203(b)(2) of
the Act as he does not have the minimum level of education required for the equivalent of an
advanced degree. '

Moreover, even if we accepted counsel’s assertion that the beneficiary’s three-year degree in
combination with his diploma from NIIT is equivalent to a U.S. bachelor’s degree, and we do not, he
had not completed that equivalency until he received his diploma from NIIT. Specifically, the
credentials evaluation submitted by the petitioner asserts that the beneﬁ01ary s three-year degree
from || University ¢ ‘satisfied similar requirements to the completion of three years of
academic study towards a Bachelor of Science Degree from an accredited institution of tertiary
education in the United States.” The evaluation concludes that it is the combination of this
education with the one-year diploma from NIIT received in November 1998 that is fully equivalent
to a U.S. baccalaureate. :

The regulation at 8 C.F.R. § 204.5(k)(2) explicitly provides that the equivalent of an advanced
degree 1s a bachelor’s degree ‘followed by” five years of progressive experience. The priority date
in this matter is March 17, 2003, the day the Form ETA 750 was accepted for processing by an
office within the employment system of the Department of Labor. See 8 C.F.R. § 204.5(d). The
petitioner must establish that the beneficiary had the necessary education or experience as of that
date. See 8 C.F.R. § 103.2(b)(12); Matter of Katighak, 14 I&N Dec. 45, 49 (Reg. Comm. 1971).
. The beneficiary simply could not have accumulated five years of experience between November 19,
1998 and March 17, 2003.

For all of the reasons discussed above, the alien cannot qualify as an-advanced degree professional
as defined at 8 C.F.R. § 204.5(k)(2). This conclusion is reached based solely on an interpretation of
our own regulations, without any consideration of the intent of the petitioner.

Qualifications for the Job Offered
Relying in part on Madany, 696 F.2d at 1008, the Ninth circuit stated:

[I]t appears that the DOL is responsible only for determining the availability of
suitable American workers for a job and the impact of alien employment upon the
domestic labor market. It does not appear that the DOL’s role extends to
determining if the alien is qualified for the job for which he seeks sixth preference
status. That determination appears to be delegated to the INS under section 204(b),
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8 U.S.C. § 1154(b), as one of the determinations incident to the INS’s decision
whether the alien is entitled to sixth preference status.

K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9™ Cir. 1983). The court relied on an amicus brief
from DOL that stated the following:

The labor certification made by the Secretary of Labor ... pursuant to section
. 212(a)(14) of the ... [Act] ... is binding as to the findings of whether there are able,
willing, qualified, and available United States workers for the job offered to the alien,
and whether employment of the alien under the terms set by the employer would

- adversely affect the wages and working conditions of similarly employed United
States workers. The labor certification in no way, indicates that the alien offered the
certified job opportunity is qualified (or not qualzf ed) to perform the duties of that
job.

~ (Emphasis added.) Id. at 1009. The Ninth Circuit, citing K.R. K Irvzne Inc., 699 F.2d at 1006, revisited
this issue, statlng
The Department of Labor (“DOL”) must certify that insufficient domestic workers
are available to perform the job and that the alien’s performance of the job will not
adversely affect the wages and working conditions of similarly employed domestic .
workers. Id. §212(a)(14), 8 U.S.C. § 1182(a)(14). The INS then makes its own
determination of the alien’s entitlement to sixth preference status. Id. § 204(b),
8U.S.C. § 1154(b). See generally K.R.K. Irvine, Inc. v. Landon;, 699 F.2d 1006,
1008 9th Cir.1983). ' '

The INS, therefore, may make a de novo determmatlon of whether the ahen is in fact
qualified to fill the certified job offer.

T ongatapu Woodcraft Hawaii, Led. v. Feldman, 736 F. 2d 1305, 1309 (9" Cir. 1984).

~ In evaluating the job offer, CIS will not accept a degree equivalency or an unrelated degree when a
labor certification plainly and expressly requires a candidate with a specific degree. In evaluating

- the beneficiary’s qualifications, CIS must look to the job offer portion of the labor certification to

determine the required qualifications for the position. CIS may not ignore a term of the labor
certification, nor may it impose additional requirements. See Matter of Silver Dragon Chinese
Restaurant, 19 1&N Dec. 401, 406 (Comm. 1986). See also, Madany, 696 F.2d at 1008; K.R.K.
Irvine, Inc., 699 F.2d at 1006; Stewart Inﬁa—Red Commissary of Massachusetts, Inc. v. Coomey, 661
F.2d 1 (1st C1r 1981). .

Finally, where the job requirements in a labor certification are not.otherwise unambiguously
prescribed, e.g.,, by professional regulation, CIS must examine “the language of the labor
_ certification job requirements” in order to determine what the petition beneficiary must demonstrate
to be found qualified for the position. Madany, 696 F.2d at 1015. The only rational manner by
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which CIS can be expected to interpr_et the meaning of terms used to describe the requirements of a
Job in a labor certification is to “examine the certified job offer exactly as it is completed by the
prospective employer.” Rosedale Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C.

1984)(emphas1s added). CIS’s interpretation of the job’s requirements, as stated on the labor
certification must involve “reading and applying the plain language of the [labor certification
application form].” Id. at 834 (emphasis added). CIS cannot and should not reasonably be expected
to look beyond the plain language of the labor certification that DOL has formally issued. or
otherwise attempt to divine the employer’s intentions through some sort of reverse engineering of
the labor certification. : ‘

The key to determining the JOb qualifications is found on Form ETA-750 Part A. This section of the
~ application for alien labor certification, “Offer of Employment,” describes the terms and conditions
of the job offered. Tt is important that the ETA-750 be read as a whole The instructions for the
- Form ETA 750A, item 14, provide:

Minimum Education, Training, and Experience Required to Perform the Job
Duties. Do not duplicate the time requirements. For example, time required in
training should not also be listed in education or experience. Indicate whether months
or years are required. Do not include restrictive requirements which are not actual
business necessities for performance on the job and which would limit cons1derat10n
of otherwise qualified U. S workers.

‘Regarding the minimum level of education and experlence required for the proffered position in this
matter, Part A of the labor certification reflects the following requirements:

.Block 14: .
Education: ‘_Master’svDegree_ "
Experience: 3 years in the job offered or a related occupation.

Block 15: “The employer will accept Bachelor degree and 5 years of
/ expenence

As discussed above, the role of the DOL in the‘employment-based' immigration process is to make
two determinations: (i) that there are not sufficient U.S. workers who are able, willing, qualified and
available to do the job.in question at the time of application for labor certification and in the place
where the alien is to perform the job, and (ii) that the employment of such alien will not adversely
affect ‘the wages and working conditions of similarly employed U.S. workers.  Section
212(a)(5)(A)(i) of the Act. Beyond this, Congress did not intend DOL to have primary authority to
make any other determinations in the immigrant petition process. Madany, 696 F.2d at 1013. As
discussed ‘above, . CIS, not DOL, has final authority with regard to determining an alien’s
- qualifications for an immigrant preference status. K.R.K Irvine, 699 F.2d at 1009 FN5 (citing
Madany, 696 F.2d at 1011-13). This authority encompasses the evaluation of the alien’s credentials
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in relatlon to the minimum requirements’ for the JOb even though a labor certlﬁcatlon has been
issued by DOL. /d. '

The petmoner did not 1ndlcate it would accept anything'less than a bachelor’s degree ~ As stated
above, the. beneficiary does not have a bachelor’ s degree. Moreover, the regulation at 8 C.F.R.
§ 204.5(k)(4) provides that the Job offer portion- of the ETA 750 must reflect that the job requlres an
advanced degree professional. While the petltloner did not specify that the five years of experience -
must follow the bachelor’s degree, if the petltloner intended to accept experience gained prior to the
recelpt of a bachelor’s degree, than the job does not require an advanced degree profess1onal

The beneficiary does not have a “United States baccalaureate degree or a foreign equiValent degree,”

and, thus, does not qualify for preference visa classification under section 203(b)(2) of the Act. In

addition, the beneficiary does not meet the job requirements on the labor certification and, if he does,
‘then the job does not require an advanced degree professional. For these reasons, considered both in
. sum and as separate grounds for denial, the petltlon may not be approved

. Ability to Pay the Proffered Wage
The regulatlon at 8 C,F R. § 204.5(g)(2) states,‘ in perﬁnent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
- accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
_priority ‘date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be in the form of copies of annual
‘reports, federal tax returns, or audited financial statements. -

The ‘petltloner must demonstrate the contlnulng ability to pay the proffered wage beginning on the
priority date, the day the Form ETA 750 was accepted for processing by any office within the
employment system of the Department of Labor. See 8 C.F.R. § 204.5(d). Here, the Form ETA 750
was accepted for processing on March 17, 2003. The proffered wage as stated on the Form ETA 750
is $76,018 annually. On the Form ETA 750B signed by the beneficiary, the beneﬁmary did not -
claim to have worked for the petitioner.

~ On the petition, the petitiener claimed to have an establishment date Vin 1994, a gross annual income
~ of $159,400, a net income of $74,044 and nine employees. In support of the petltlon the petitioner .
o submltted tax documentation for itself and its sole shareholder.

. The petltlor_le'r"s Internal Revenue’ Service (IRS) Form 1120 U.S. Cofporation Income Tax Returns,
filed as a personal service corporation, reflect the following information for the following years:
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2003 2004
Gross income S - $639,563 " - $979,846
Compensation of Officers - . $141,000 $285,000
Net income " - - $6,098 ($710) .
. Current Assets  ~~ © $388 o $38,055 .-
Current Liabilities ‘ $20,072 - $43,089
~Net current assets (519,684) ($5,034)

The sole shareholder s IRS Form 1040 U S. Ind1v1dual Income Tax Return reﬂects an adJusted gross
‘income of $363,530 in 2003 and $232,907 in 2004.

The director determined that the evidence submitted did not establish that the petitioner had the
continuing ability.to pay the proffered wage beginning on the priority date. S

On appeal, counsel asserts that the assets of a sole proprietor may be considered in determining the
company’s ability to pay the proffered wage. Counsel cites decisions issued by the Board of Alien
Labor Certification Appeals (BALCA) without citing any authority indicating that such decisions are
binding on this office. While we decline to consider BALCA precedent decisions as binding
authority, we acknowledge the existence of more persuasive authority relating to sole
proprietorships. See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff’d, 703 F.2d 571 "
Cir. 1983). The petltloner in this matter, however, is not organized as a sole propnetorshlp Rather,
it is'a personal service corporation. The petitioner submits the sole shareholder’s 2005 income tax
- return and other ﬁnanc1a1 documents relating to 2005 and 2006.

- Where the petltloner has submltted the requisite 1n1t1a1 documentation required in- the regulation at
8 C.FR. § 204.5(g)(2), Citizenship and Immigration Services (CIS). will first examine whether the
petitioner employed and paid the beneficiary during the relevant period. If the petitioner establishes -
by documentary evidence that it'employed the beneficiary at a salary equal to or greater than the

- proffered wage, the evidence will be considered prima facie proof of the petitioner’s ability to pay: -

the proffered wage. In the instant case, the petitioner did not establish that it employed and paid the

. beneficiary any wages in any year. Thus the petitioner must demonstrate 1ts ability to pay the full .

proffered wage in every relevant year.

I the petitioner does not establish that it employed and paid the beneficiary an amount at least .eqhal
to the proffered wage during that period, CIS will next examine the net income figure reflected on

- the petitioner’s federal income tax return, without consideration of depreciation or other expenses.

-Reliance on federal income tax returns as a basis for determining a petitioner’s ability to pay the. .
proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F.
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d
1305 (9th Cir. 1984)); see also. Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.
Supp. 647 (N.D. Iil. 1982), aff"d, 703 F.2d 571 (7th Cir. 1983). Showing that the petitioner’s gross

.receipts exceeded the proffered wage is insufficient. Similarly, showing that the petitioner paid
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wages in excess of the proffered wage is insufficient. In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp.
at 1084, the court held that the Immigration and Naturalization Service, now CIS, had properly relied
on the petltroner s net income figure, as stated on the petitioner’ S corporate income tax returns,
rather than the petitioner’s gross income. The court specifically rejected the argument that the .
Service should have considered income before expenses were paid rather than net income. '

Nevertheless, the petitioner’s net income. is not the only statistic that can be used to demonstrate a
petitioner’s ‘ability to pay a proffered wage. 'If the net iricome the petitioner demonstrates it had
available during that period, if any, added to the wages paid to the beneficiary during the period, if
any, do not equal the amount of the proffered wage or more, CIS will review the petitioner’s assets.
We reject, however, any argument that the petitioner’s total assets should have been considered in
the determination of the ability to pay the proffered wage. The petitioner’s total assets include
depreciable assets that the petitioner uses in its business. Those depreciable assets will not be

“converted to cash during the ordinary course of business and will not, therefore, become funds

available to pay the proffered wage. Further, the petitioner’s total assets must be balanced by the
petitioner’s liabilities. Otherwise, they cannot properly be considered in.the determination of the
petitioner’s ability to pay the proffered wage. Rather, CIS will consider net’ current assets as an
alternative method of demonstrating the ability to pay the proffered wage. ‘

Net current assets are the difference between the petitioner’s current assets and current liabilvitie's.2 A
corporation’s year-end current assets are shown on Schedule L, lines 1(d) through 6(d). Its year-end
current liabilities are shown on lines 16(d) through 18(d). If a corporatlon s end- of-year net current
assets are equal to or greater than the proffered wage, the petitioner is expected to be able to pay the -
proffered wage ‘out of those net current assets.

The petitioner has not demonstrated that it paid any- wages to the beneﬁcrary durlng 2003 through '
2006. . In 2003 and 2004, the petitioner shows a net income of only $6,098 or a'net loss and negative -
net current assets. The petltloner has not, therefore demonstrated the ability to"pay the proffered
wage out of its net income or net current assets. : :

' COunsel’s reliance on the adjusted gross income and assets of the petitioner’s. sole shareholder 1s not

‘persuasive: Contrary to counsel’s assertions, the petitioner is not orgarized as a sole proprietorship, but.

as a corporation. Unlike a sole proprietorship, a corporation is a separate and distinct legal entity from
its owners or stockholders. See Matter of Tessel, 17 I&N Dec. 631 (Act. Assoc. Comm. 1980);
Matter of Aphrodite Investments Limited, 17 1&N Dec. 530 (Comm. 1980); Matter of M-, 8 I&N

Dec. 24 (BIA 1958; A.G. 1958). CIS will not consider the financial resources of individuals or entities -

who have no legal obligation to pay the wage. See Sztar Restaurant v. Ashcroft 12003 WL 22203713,

%3 (D Mass. Sept 18, 2003) 4 , ’

2 According to Barron’s Dictionary bf Accounting Terms 117 (3" ed. 2000), “current assets” consist of items
havmg (in most cases) a life of one year or less, such as cash, marketable securities, inventory and prepaid

-expenses. “Current liabilities” are obligations payable (in most cases) within one year, such accounts

payable short-term notes payable and accrued’ expenses (such as taxes and salanes) Id. at 118.
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While the petitioner is not a sole proprietorship, however, it is a personal service corporation. As in
Matter of Sonegawa, 12 1&N Dec. at 612 (Reg. Comm. 1967), CIS may, at its discretion, consider
evidence relevant to a petitioner’s financial ability that falls outside of a petitioner’s net income and
net current assets. CIS may consider such factors as the number of years that the petitioner has been
doing business, the established historical growth of the petitioner’s business, the overall number of -
_ employees, the occurrence of any uncharacteristic business expenditures or losses, the petitioner’s
reputation within its industry, whether the beneficiary is replacing a former employee or an
outsourced service, or any other ev1dence that CIS deems to be relevant to the petltloner s ab111ty to
pay the proffered wage. : "

In the present matter, the petitioner has identified itself on IRS Form 1120 as a personal service
corporation.” Pursuant to Matter of Sonegawa, 12 1&N Dec. at 612, the petitioner’s “personal service
corporation” status is a relevant factor to be considered in deterrnining its ability to pay. A “‘personal
service corporation” is a corporation where the ¢ ‘employee-owners” are engaged in the performance
- of personal services. The Internal Revenue Code (IRC) defines “personal services” ‘as services
performed in the fields of health, law, engineering, architecture, accounting, actuarial science,
performing arts, and consulting. 26 U.S.C. § 448(d)(2). As a corporation, the personal serv1ce'
corporation files an IRS Form 1120 and pays tax on its profits as a corporate entity. However, under
the IRC, a qualified personal service corporation is not allowed to use the graduated tax rates for
other C-corporations. Instead, the flat tax rate is the highest marginal rate, which is currently 35
percent. 26 U.S.C. § 11(b)(2). Because of the high 35% flat tax on the corporation’s taxable income,
personal service corporations generally try to distribute all profits in the form of wages to the
‘ employee-shareholders. In turn, the employee- shareholders pay personal taxes on their wages and
thereby avoid double taxation. This in effect can reduce the negatlve impact of the flat 35% tax rate.
Upon consideration, because the. tax code holds personal service corporations to the highest
corporate  tax rate to encourage the distribution of corporate income to the employee-owners and -
because the owners have the ﬂeXibility to adjust their income on an annual basis, the AAO will
. recognize the petitioner’s personal service corporatlon status as a relevant factor to be considered in
‘determlnrng its ab111ty to pay

As in the present case, substantrally all of the stock of a personal service corporatron is held by.its
_ employees, retired employees, or their estates. The documentation presented here indicates that S.
" I ov/is 100 percent of the company’s stock.” According to the petitioner’s IRS Form
1120:Schedules E (Compensatron of Ofﬁcers) Dr. — elected to pay hrmself $14l 000 in 2003
and $285,000 in_ 2004 '

" As d1scussed above, CIS has long held that it may not ‘pierce the corporate veil” and look to the
assets of the corporation’s owner to satisfy the corporation’s ability to pay the proffered wage. It is

- an elementary rule that a corporation is a separate and distinct legal entity from its owners and
shareholders. See Matter of M, 8 1&N Dec. at 24, Matter of Aphrodite Investments, Ltd., 17 I&N
Dec. at 530, and Matter of Te essel, 17 I&N Dec. at 631. Consequently, the assets of its shareholders

or of other enterprises or corporations cannot. be considered in determining the petitioning
corporatlon s ab111ty to pay the proffered wage. -
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,.In the present case, however while CIS will not con51der Dr. Davuluri’s entire adjusted gross
income as requested by counsel, we will consider the financial flexibility that the employee-owner
has in setting his salary based on the profitability of his personal service corporation medical -
~ practice. Clearly, the petitioning entity is a proﬁtable enterprise for its owner. As previously noted,
their firm earned a .gross profit of $639,563 in 2003 and $979,846 in 2004. A review of the
petitioner’s gross profit and the amount of compensation paid out to the employee- owner confirms
that the job offer is realistic and that the proffered salary of $76 018 can be paid by the pet1t10ner

In examining a petitioner’s ablhty to pay the proffered wage, the fundamental focus of the CIS’
determination is whether the employer is making a realistic job offer and has the overall financial
ability to satisfy the proffered wage. Matter of Great Wall, 16- 1&N Dec. 142, 145 (Acting Reg.
Comm. 1977). Accordingly, after a review of the petitioner’s federal tax returns and all other
relevant evidence, we conclude that the petitioner has established that it had the ab111ty to pay the
salary offered as of the priority date of the petition and continuing to present

For 2005, however, the petrtroner did not submit its own tax retum, audited financial statements or
an annual report. Thus, the petitioner has not submitted- the required initial evidence set forth at
"8 C.F.R. §204.5(2)(2) relating to its ability to pay the proffered wage dunng that year. While the
petitioner submitted the individual tax return of its shareholder for 2005, it is not clear how much of
- Dr. Iotal income is derived from wages paid by the petitioner. As drscussed above, we
will not con51der all of Dr. JJl income and assets. :

Counsel’s reliance on the balances in the petitioner’s bank account during 2005 is misplaced. First,
bank statements are not among the three types of evidence, enumerated in 8 C.F.R. § 204.5(g)(2),

required to illustrate a petitioner’s abi]ity to pay a proffered wage. While this regulation allows:
additional material “in appropriate cases,” the petitioner in this case has not demonstrated why the

* documentation specified at 8 C.F.R. § 204.5(g)(2) is inapplicable or otherwise paints an inaccurate
financial picture of the petitioner. Second, bank statements show the amount in an account on a given
date, and cannot show the sustainable ability to pay a proffered wage. While counsel notes that every
month contains a balance above the monthly proffered wage, had those funds been used to pay the
proffered wage, they would not remain the followmg month. The petitioner ended 2005 w1th only
$61,535 in its account, less than the proftered wage - :

The petitioner failed to submit ev1dence sufficient to demonstrate that it had the ab111ty to pay the .
proffered wage during 2005. Therefore, the petitioner has not established.that it had the contmumg
ability to pay the proffered wage beginning on the priority date. While this issue could be resolved
by additional evidence, the beneficiary’s statutory ineligibility for the classification sought makes it
unnecessary to remand the matter for additional consideration.

The burden of proof in these proceedmgs rests solely with the petltloner Section 291- -of the Act,
-8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



