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INSTRUCTIONS: = ™~
This is the decision in your case, All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other

- documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where itis
demonstrated that the delay was reasonable and beyond the control of the apphcant or petitioner. Id.

Any motion must be filed with the office which orlgmally decided your case along with a fee of $110 as required
under 8 C.F.R. 103.7.
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DISCUSSION: = The employment-based preference visa petition was
denied by the Director, Vermont Service Center. The director’s
decision to deny the petition was affirmed by the Associate .
Commissioner for Examinations on appeal. The matter is now before
the Associate Commissioner on a motion to reopen. The motion will .

be granted. The previous decision of the Associate Commissioner
will be affirmed and the petition will be denied.

The petitioner is a human rights monitoring organization. It seeks
to employ the .beneficiary permanently as a Director of
Communications. As required by statute, the petition is
accompanied by an individual labor certification approved by the
Department of Labor. The director determined that the petitioner
had not established that the beneficiary met the petitioner’s
qualifications for the  position as stated in the 1labor
certification as of the petition’s filing date. The Associlate
Commissioner affirmed this determination on appeal.

Section 203 (b) (3) (A) (1) of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1153(b)(3) (A} (i), provides for the granting of
preference classification to qualified immigrants who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (requiring at least two years training
or experience), not of a temporary or seasonal nature, for which
qualified workers are not available in the United States.

Section 203 (b) (3) (A) (ii) of the Act provides for the granting of
preference .classification to qualified immigrants who hold
baccalaureate degrees and who are members of the professions.

A labor certification is an integral part of this petition, but the
issuance of a labor certification does not mandate the approval of
the relating petition. To be eligible for approval, a beneficiary
must have all the training, education, and experience specified on
the labor certification as of the petition’s filing date. Matter
of Wing’s Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here,
the petition’s filing date is June 18, 1997.

The Application for Alien Employment Certification (Form ETA 750)
indicated that the position of Director of Communications required
a Bachelor’s degree in Liberal Arts and three years of experience
in the related occupation of Tibet-related journalism.

The director denied the petition noting that the petitioner had not
established that the beneficiary had the required Bachelor’s degree
in Business Administration or Computer Science.

Cn motion, counsel argues:

While there is no rule regarding academic equivalency of
training or experience for the employment-based immigrant
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petition categories, the regulations for H-1B temporary.
workers are instructive. Pursuant to 8 C.F.R.

§214.2(h) (4) (iii) (D} (5}, for purposes of determining

equivalency to a baccalaureate degree, three years of

specialized training and/or work experlence must be

demonstrated for each year of college-level training the

alien lacks. Either under the H-1B standard or under the

equivalency evaluation of the Foreign Credential

Consultant, it is clear that as of June 18, 1997, the
beneficiary has the equivalent of a U.S. bachelor’s

degree. This is based upon his three years of college

and 13 years of qualifying experience as of the filing

date of his labor certification. It 1is equally clear

that "equivalency” to a U.S. baccalaureate is mandated by
the INS employment-based regulations. Therefore, with 3.
of his 13 years work experience making up the missing

academic year and his 90 U.S. equivalent accredited
undergraduate credits, the beneficiary has the equivalent

of a U.S. baccalaureate degree in Liberal Arts under the

INS employment-based equivalency regulations.

Desplte counsel’s arguments, the Service will not accept a degree
equlvalency when "a labor certification plainly and expressly
requires a candidate with a specific degree. To determine whether -
a beneficiary is eligible for a third preference immigrant visa,
the Service must ascertain whether the alien is in fact qualified
for the certified job. In - evaluating . the beneficiary’'s"
qualifications, the Service must look to the job offer portion of
the labor certification to determine the required qualifications
for the position; the Service may not ignore a term of the labor
certification, nor may it impose additional requirements. See
Matter of Silver Dragon_ Chinese Resgtaurant, 1% I&N Dec. 401, 406
(Comm. 1986). See also Madany v. Smith, 696 F.2d 1008 (D.C, Cir.
1983); K.R.K. I¥vine, Ine. v. Landon, 699 F.2d 1006 (9th Cir.. Cal.

1983); Stewart Infra-Red Commigsary of Massachusetts, Inc. V.
Coomey, 661 F.2d 1 (1lst Cir. 1981). Here, block 14 of the Form

ETA-750 plainly states that a bachelor’s degree is the minimum
level of education required to adequately perform the certified
job. As the beneficiary has not earned a bachelor s degree, he

. does not qualify for the certified position.

The burden of proof_in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.5.C. 1361. The petitioner
has not sustained that burden. .

ORDER: The Associate Commissioner’s decision of February 29,
2000 is affirmed. The petition is denied.



