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DISCUSSION: The preference visa petition -was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed. '

The petitioner is a restaurant. It seeks to employ the beneficiary

permanently in the United States as a chef. As required by
statute, the petition is accompanied by an individual Ilabor
certification approved by the Department of Labor. The director

determined that the petitioner had not established that it had the
financial ability to pay the beneficiary the proffered wage as of
the filing date of the wvisa petition.

On appeal, counsel submits a brief and additional documentation.

Section 203 (b) (3) (A) (i) of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1153{(b) (3)(A) (i), provides for the granting of
preference classification to qualified immigrantes who are capable,
at the time of petitioning for classification under this paragraph,
of performing skilled labor (requiring at least two years training
or experience), not of a temporary or seascnal nature, for which
qualified workers are not available in the United States.

8 C.F.R. 204.5(g) (2) states in pertinent part:

Ability of prospective employer to pay wage. Any
petition filed by or for an employment-based immigrant:
which requires an offer of employment must be accompanied
by evidence that the prospective United States employer
has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the
priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence
of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial
statements. ' :

Eligibility in this matter hinges on the petitioner’s ability to
pay the wage offered as of the petition’s filing date, which is the
date the request for 1labor certification was accepted for
processing by any office within the employment system of the
Department of Labor. Matter of Wing’s Tea House, 16 I&N Dec. 158

. (Act. Reg. Comm. 1977). Here, the petition’s filing date is May 8,
Y

1995. The beneficiary’'s salary as stated on the labor
certification is $30,617.60. :

The petitioner submitted . copies of 1its 1996 and 1997 U.S.
Corporation Short-Form Income Tax Return. The 1996 tax return



reflected gross profit of $84,505; wages paid of $11,126;
depreciation of %$6,753; and a taxable income before net operating
- loss deduction and special deductions of -54,933. - The 1997 tax
return reflected gross profit of $96,417; wages pald of $19,032;
depreciation of $1,347; and a taxable income before net operating
loss deduction and special deductions of $3,662, The director
denied the petition, noting that the  petitioner had not
demonstrated the ability to pay the proffered wage.

On appeal, counsel reiterates his argument that the beneficiary
will replace two employees of the restaurant, one of whom is . an
officer of the corporation. Counsel further argues again that the
owner’s personal money market account could be used to pay the
proffered wage.

Counsel’s arguments are not persuasive. The director stated in his
decision that:

Counsel requests consideration of the amounts on the tax
returns for salaries and officer compensation to
demonstrate the petitioner’s ability to meet the
proffered wage. However, these are monies already spent
in operating the business and do not represent available
funds with which to meet the wage. The petitioner cannot
establish ite financial soundness simply by transferring
shortfall from the beneficiary to other employees of the
coxporation.

The petitioner. has also submitted evidence of a money market

account held by the owner. However, the petitioning entity is a
corporation. Consequently, any assets of the individual
stockholders or owners cannot - establish the petitioning
corporation’s ability to pay the proffered wage. See Matter of M,
8 I&N Dec. 24 (BIA 1958; AG 1958); Matter of Aphrodite Investments
Limited, 17 I&N Dec. 530; {(Comm. 1980); and Matter of Tessel, 17
I&N Dec. 631 (Act. Assoc. Comm. 1980).

- Upon review, the petitioner has been unable to present sufficient
evidence to overcome the findings of the director in his decision
to deny the petition. The petitioner has not established
eligibility pursuant to section 203(b) (3) (A) (i) of the Act and the
petition may not be approved.

The burden of proof in these proceedingé rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER ¢ The appeal is dismissed.



