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DISCUSSION: The preference visa petition was denied by the
Director, California Service Center, and 1is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner is an automated binding and mailing company. It
seeks to employ the beneficiary permanently in the United States as
an electrical technician. The director determined that the

proffered position is not one requiring the services of a skilled
worker.

On appeal, counsel submits a brief and additional evidence.

Section 203 (b) (3) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1153(b) (3), provides for the granting of preference
classification to qualified immigrants who are capable, at the time
of petitioning for classification under this paragraph, of
performing skilled or unskilled 1labor, not of a temporary Or
seasonal nature, for which qualified workers are not available in
the United States.

8 C.F.R. 204.5(1) (3) states, in pertinent part:

(ii) other documentation -- (A) General. © Any
requirements of training or experience for skilled
workers, professionals, or other workers must Dbe

supported by letters from trainers or employers giving
the name, address, and title of the trainer or employer,
and a description of the training received or the
experience of the alien.

(B) Skilled workers. If the petition is for a skilled
worker, the petition must be accompanied by evidence that
the alien meets the educational, training or experience,
and any other requirements of the individual labor
certification, meets the requirements for Schedule A
designation, or meets the requirements for the Labor

Market Information Pilot Program occupational
designation. The minimum requirements for this
classification are at least two years of training or
experience.

The Application for Alien Employment Certification (Form ETA 750),
indicated no minimum educational, training or experience
requirements for the job offered. The director denied the petition
because the petitioner had not established that the position
required the services of a skilled worker.
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On appeal, counsel states:

Enclosed are copies of the three day advertisements
published in the LA Times on November 9, 10, 11 19598
which clearly shows the amount of required experience
required as being 4 years. The advertisements prior to
publication had to be approved by the State EDD and carry
their recruitment number.

In addition to the advertisements being run, an internal
notice of posting is required by the USDL to be placed on
the employer’s bulletin board in an unobstructed place
and again, must show the experience required. Note that
a copy 1s enclosed herewith.

Finally, State EDD also places the job offer in the
CALJOB Bank and unemployment office for one month again
with the amount of experience required.

While counsel states that at block #15, the petitioner has
established that the position requires four years of experience, a
review of the ETA 7-50A does not support this contention.

The determination of whether a worker is a skilled worker or other
worker will be based on the requirements of training and/or
experience placed on the job by the prospective employer, as
certified by the Department of Labor. 8 C.F.R. 204.5(1) (4). Based
on the above-cited regulations governing classification as a
skilled worker pursuant to section 203 (b) (3) (A) (i) of the Act, the
proffered position is not one which requires the services of a
gskilled worker.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



