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DISCUSSION: The preference visa petition was denied by the 
Director, California Service Center, and is now before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary 
permanently in the United States as a chef. As required by 
statute, the petition is accompanied by an individual labor 
certification approved by the Department of Labor. The director 
determined that the petitioner had not established that it had the 
financial ability to pay the beneficiary the proffered wage as of 
the filing date of the visa petition. 

The applicant appears to have legal counsel. In order to be 
recognized in these proceedings as the applicant's authorized 
representative, however, counsel must submit a properly executed 
Notice of Entry of Appearance as Attorney or Representative (Form 
G-28). Since none has been provided, the applicant will be 
considered to be self-represented. In the interest of due process, 
however, the evidence submitted by counsel will be considered in 
this proceeding. 

Section 203 (b) (3) (A) (i) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 1153(b) (3) (A) (i), provides for the granting of 
preference classification to qualified immigrants who are capable, 
at the time of petitioning for classification under this paragraph, 
of performing skilled labor (requiring at least two years training 
or experience), not of a temporary or seasonal nature, for which 
qualified workers are not available in the United States. 

8 C.F.R. 204.5 (g) (2) states in pertinent part: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an employment-based immigrant 
which requires an offer of employment must be accompanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial 
statements. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's filing date, which is the 
date the request for labor certification was accepted for 
processing by any office within the employment system of the 
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Department of Labor. Matter of Wins's Tea House, 16 I&N Dec. 158 
(Act. Reg. Comm. 1977). Here, the petition's filing date is 
September 9, 1997. The beneficiary's salary as stated on the labor 
certification is $17.10 per hour or $35,568 annually. 

Counsel filed the 1-140 petition without copies of the petitioner's 
corporate tax returns. Therefore, on October 13, 2000, the 
director requested that the petitioner submit evidence of the 
petitioner's ability to pay the proffered wage. 

In response, counsel submitted a copy of the petitioner's general 
ledger system for the period from September through November of 
2000. The director determined that the documentation was 
insufficient to establish that the petitioner had the ability to 
pay the proffered wage and denied the petition accordingly. 

On appeal, counsel submits a letter he wrote to the petitioner 
which requests that the petitioner submit tax returns, or financial 
statements, or annual reports which counsel could then forward to 
the Service with the appeal. 

Counsel states: 

1) Applicant worker has at all times acted in good faith 
and any defect in his application is not due to 
applicant's negligence. 

2) That t h e w e s t a u r a n t  is a major corporation 
and Restaurant C aln w ich should be recognized as having 
the ability to hire applicant. 

3) The pursuant to the attached letter dated February 
13, 2001. The petitioner w a s  notified by fax, 
mailand telephone call to the urgency of providing the 
necessary financial information. 

4) That every effort is being made to secure the 
financial information and upon receipt it will 
immediately be provided to the Department of Immigration 
and Naturalization. 

The general ledger system which was submitted as proof of the 
petitioner's ability to pay the proffered wage is in the record. 
However, it has little evidentiary value as it is based solely on 
the representations of management. 8 C.F.R. 204.5(9)(2), already 
quoted above in part, states that: 

Evidence of this ability [to pay the proffered wage1 
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shall be either in the form of copies of annual reports, 
federal tax returns, or audited financial statements. 
. . . In appropriate cases, additional evidence . . . may 
be submitted by the petitioner. 

This regulation neither states nor implies that an unaudited 
statement may be submitted in lieu of annual reports, federal tax 
returns, or audited financial statements. 

The petitioner has submitted no persuasive documentation to 
establish that it had the financial ability to pay the proffered 
wage at the time of filing of the petition, December 17, 1998. 

Accordingly, after a review of documentation furnished, it is 
concluded that the petitioner has not established that it had 
sufficient available funds to pay the salary offered at the time of 
filing of the petition and continuing to present. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden. 

ORDER: The appeal is dismissed 


