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INSTRUCTIONS: .
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any. further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertin=nt precedent decisions. Any motion to reconsider must be
filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5¢a)}(1)().

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
- a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to recpen must be filed within 30 days of the decision that the metion seeks to reopen,
except that failure to fite before this period expires may be excused in- the discretion of the Service where it is
demonstrated that the delay was reasonable and beyend the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required under
8 C.F.R."103.7.
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Dlre;to;, Vermont Service Center, and is noy before the Associate
Comm1531oner for Examinations on  appeal. The appeal wji]j be

The Petitioner jigq a restaurant, it seekg to'employ'the beneficiary
permanently in the United States ag a dinner Cook. Aag requireqg by
statgtg, the betition jg accompanied by an individual labor
certlf}cation approved bx the Department of Labor, The director

beneficiary'obtains lawfyul Dermanent residence. Evidence
of thig ability shall be either in the form of Copies of

v

annual Ieports, federa] tax returns, or audited financial

date the request for labor certification - Was  accepted . for
Processing by any Office within the employment System of the
Department of Labor, Matter of Wing’'s Tea House, 15 I&N Dec. 158
(Act. Reg. comm, 1977). Here, the betition g filing date ig
December 23, 1998, The beneficiary’s salary as Stated on the labor

certification is $11.47 ber hour or $23,857.60 ber annum.

Counsel initially submitted insufficient evidence of the
Petitioner’g ability to Pay the bProffered wage. On September 12,
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2009,.the directo; requegted additiong] e&vidence tqo €Stablish the

petltloneris abllity to pay the Proffered wage as of December 23,

1998, ¢to include the petitioner's 1998 ang 1999 federa3 tax
a .

In Tesponse, Counsel Submitteqd 5 Copy of the_petitioner’s 1999 Form
1065_ U.s. Partnership Return of Income which reflecteqg gross

liabilitiea of $92,803. The director determinegd that the
documentatlon was insufficient to establigh the ability to pay the
bProffered wage and denied the bPetition accordingly.

Cn appeal, Counse] submits Copies of the Petitioner’g 15998-g9g bank
Statements, 8 Copy of ap Unaudited Statement of Tevenue ang
€Xpenses for the periog ended December 31, 1999, and g Copy of a
$10,300 line of Credit for one of the owners of the restaurant .

of depreciation into the Company’s pet income for 1999, Counsel
further States that the restaurant dig not begin Operation untij
1999,

Counsel’g argument is npot bersuasgive, Counting the $8,265 figure
shown on the tax return for deprec1ation does not show the
betitioner’g ability to pay the wage offered as of December 23,

The unauditeqd income Statement which yag submitted ag Droof of the
pPetitioner’g ability to bPay the Proffered wage is in the record,
However, it has little evidentiary value ag it is based solely on

Evidence of this ability [to pay the Proffereg wage]

shall be either in the form of copies of annual reports,

federal tax returns, or audited financial Statementgs.
- In appropriate cases, additiona) evidence ., , . may
¢ SLd1ltional

be submitteq by the Petitioner,
This regulation nelther stateg nor implies that an unauditegd
. x ] %_-‘_-‘
Statement may be Submitted in lieu of annual reports, federal tax
returns, or audited financial statements.

A review of the 1999 federaa tax return shows that when one adds



