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DISCUSSION: The employment-based preference visa petition was
denied by the Director, Nebraska Service Center, and is now before
the Associate Commissioner on appeal. The appeal will be
dismissed.

The petitioner is a sewing and alterations business. It seeks to
employ the beneficiary permanently in the United States as a
seamstress. As required by statute, the petition is accompanied by
an individual labor certification approved by the Department of
Labor. The director determined that the petitioner had not
established that the beneficiary had the requisite experience as of
the petition’s filing date.

On appeal, the petitioner submits a statement and additional
evidence.

The issue to be considered in this proceeding 1is whether the
beneficiary has all the training, education, and experience
specified on the labor certification as of the petition’s filing
date. Matter of Wing'’s Tea House, supra. Here, the petition’s
filing date is January 13, 1998.

The Application for Alien Employment Certification (Form ETA 750)
indicated that in order to perform the duties of the position, the
beneficiary must possess two years of experience in the job
offered.

The director determined that the petitioner had not shown that the
beneficiary possessed the requisite experience in the job offered.

On appeal, the petitioner states that:

I am appealing your decision due to the fact that this

alien has lots of experience; more than I
even require. I am including paperwork that justifies
this work experience, that was filed with the State of
Oregon.

I am in such desperate need of good seamstresses and
cannot find them anvtime. I always am looking for a good
geamstress and_’xas the experience I so badly
need. '

I ask you to please reconsider this decision. I have a
very successful alteration business but never have enough
good workers, and so want ]l and her experience in my
shop.

As the record does not contain an employment history from the
beneficiary’s previous employer, it can not be determined if the
beneficiary had two years of experience in the job offered as of



the filing date of the petition. Consequently, the petition may
not be approved.

It is noted that the petitioner has not established that it had the
ability to pay the proffered wage. As the appeal will be dismissed
on the grounds discussed, this issue need not be examined further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not met that burden.

ORDER: The appeal is dismissed.



