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DISCUSSION: The employment-based preference visa petition was 
denied by the Director, Vermont Service Center, and is now before 
the Associate Commissioner on appeal. The appeal will be 
dismissed. 

The petitioner is a software consulting firm. It seeks to employ 
the beneficiary permanently in the United States as a software 
engineer. As required by statute, the petition is accompanied by 
an individual labor certification approved by the Department of 
Labor. The director determined that the petitioner had not 
established that the beneficiary had the requisite experience as of 
the petition's filing date. 

On appeal, counsel submits a statement and indicates that a brief 
will be submitted within thirty days. To date, however, no further 
documentation has been received. Therefore, a decision will be 
made based on the record as it is presently constituted. 

The issue to be considered in this proceeding is whether the 
beneficiary has all the training, education, and experience 
specified on the labor certification as of the petition's filing 
date. Matter of Wins's Tea House, supra. Here, the petition's 
filing date is April 14, 2 0 0 0 .  

The Application for Alien Employment Certification (Form ETA 750) 
indicated that in order to perform the duties of the position, the 
beneficiary must possess a bachelor's degree in computer science or 
Engineering and five years of experience in the job offered, or 
five years of experience in a related occupation. 

The director determined that the petitioner had not shown that the 
beneficiary possessed the requisite experience in the job offered. 
The director noted that " [tlour attorney acknowledged that the 
beneficiary only possessed four years and two months of experience 
and requested the petition be adjudicated as a third preference 
skilled worker under section 203 (b) ( 3 )  (i) . 

On appeal, counsel merely states that "[tlhe reason given for the 
rejection is contrary to regulations & INS practice on the subject. 
We will explain in detail in the brief." 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden. 

ORDER : The appeal is dismissed. 


