L5, Departmment of Justice

[rnemigration and Maturalization Servioes

OFFICE OF ADMATETIRATIVE APPFEALS
J2F Evp Streger v W

LR A T

Wazkingaon, 47 2053

Files  HAC 01 025 53755 Office: YVermont Sevice Center Do JUH l H zﬂ.az

[N RE: Pctitioner:
Temehciary:

Pefiion:  Tomigrant Pedtico for Alien Waorker 25 a Skilled Worker or Professional Pursuant te 8 HGHBH3) of the
Tmmigracom and Mationabity Act, & 5.0, 1153k 3)

1IN BEHAL P OF FEITIIONER:

INSTHITCEIONS:
Thiz is the docision in your ease. AN docemenes kave heen retomed tothe office which originally decided vonr cas:,
Any further ingeiry must be made w teae olGee.

1t wou belicve the taw wng inappropriately applied or the analysis used in reaching the deeision was incongistenr wirl, (e
mbarmancn provided of with pracedent decisions, you may file a motion 1o reconsider. Such & modoon Lusl sLale e
teasons fior reconsideration and be swpported by Any peminent precedent decisions,  Ane motion to reconsider must be
fled within 30 days of the decision thul the modon seeks 0 reoonsidar. 35 required wnder & C.F. R, 1. 5@01010).

If yuu have new or additivoal imformation which wn wish o beee comsnlered. wim may file 3 moedon o oeopee. Soch
A morlon ooost stang the now facts 0 o proved ar the reopetod procceding and Lo suppocted by alfidaviss or alier
dncumentary evidenes . Aoy mobion t renpen most he filed wiachin ) days of the deciston that the moton secks w reopew,
epxcepr that failure to file befare tis petiod expires may be excuted it the tiscrenem af the Service where it ig
Uemmomsiraesd that the deley was ressonable and beyend the contrel of the applicant or petitioner, [d,

Any pootion mnst be tiled with the offize which oripinally decided your case alonp with a fae of $1 10 av reguired umsder
§O.F.R. 1057,

FOR TTE ASSCHITATE COLMISSIONER,
REXAMIMNATIOMNS

-
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DISCUSSION: The preferense wiza petition was denied by the
Director, Vermont Serviges Center, and i= now before —he Associate
Commiszioner for EBExaminatiors oh aopeal. The appeal will ke
diamiagen.

The petiticner ig a reszauran-. Iz seeks to employ the beneficiary
permanent’y in the United Skatos as a aook. Bz vogui-ed by
gkazule, Ehis pekition iz actompanied by an  individuwal  labor
cer-ificazion approved oy the Deparitrcent of Labor. The director
determined that khe petitiornsr had not estabklished that 7 had the
Zinancial anilizv Co pay the hareficiary the proffered wage as of
thke filing date of tke wizsa petition.

on appeal, ocournac] aabmits 2 bric? and additional evidence.,

Seclion 203 (k) (33 (&) (1) ol the Zmmigration and Natlonality Act (the
Rct), B UT.8.C. 1182{h){2)ia) /i), pravides £for the grantirg of
prelference classification to gqualitisd immigranzss whoe are capakle,
att —he time of petitioning for claasilicatlon wuder this paragrapl,
of porforming skil_ed labor (requiring al leagl Lwo years -raining
or axperisence), ool of & Llemporary or seasonzl nature, for which
gqualified workers are not available in the Unitad Statos.

5 O.F.R. ZR4.5(g) {2) atates in oerllinenl pazbt:

Akilily of prospective =smplover to pay  wago. ANy
petition filed ay ov for ar emplovment -based immigrant
which requires an offer of emplovment mual be accompanied
by evidence that Cas progspeclive United States employor
aas the zbility toa pay zhe proiffered wage. The
peticicner must demonstrste this abilzty at the cime che
priarity date is estshlisied and continuing unlil the
beneficiary obtains lawful permarent regidence. Ewviderce
of this abiiity shall be either in the form of coples oI
anmual revorts, federal tax rezurns, or audited financial
slatem=nts .

Fligikility in this matter hinges on the petiticner's ability to
pay the wadge ollered as of cthe petition's filing dare, which 13 the
daze the zreques- far labor oertificaticon was accepted for
processina by any office within the employment avoten ol the
Department. ¢f Labor., Matter cf Wins's Tea Zouge, 16 I&N Dec. 158
(Aol Reg. Comm. 29770 . Here, rthe pesition’s filing date is
December 12, 1957, The kenefloiary's salary ags stated or the Zabor
certification ia $735.60 per wesk or 39,291 .30 per anrum.

Counse? initially asubmitted 2z copy of “he petiticner’s %397 Form
11242 17,5, Incoms Tax Beturn for an 2 Corperabion whizhk refleosted
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gross roceipns of 38%8,001; gross profit of $453,506; compersatzion
of officers of 49; salarics and wages paid of £10%,0235; ard an
crdinary ircore [loss) from Trade or businees activitiesa of -
£15,5F1.

on Jure 1, zoo0l, the direcior redqiecsted add ticnal evidenre Eo
esztablisk chat bt petilioner hed Lhe abilily Lo pay Lhe prollesed
wWage .

In regponse, <counsel aubmicted & letbter from Lhe pelitiones s
accountant ard copies of the petiticner’s 2939 and Z000 Form L1308
.5, Tnoeme Ta¥ REeturn Tor an S OCorpoerasion. The 12923 fede-al tax
return retlected grose receiptes of %850, 472; grosy profil of
S4e4,814; vomperssalion of cfllcers of $39; galaries and wages oaid
of 534,045; anc ar erdinary incooe (losa] from trade or husiness
activities of 31,251. The 2000 federal tax return reflected gross
roeceipts of %786,82g; gvoss oprofibc of 2445 9%4; compernsalicon of
opfficera af §0; salaricses and wages paid of 5%1,%13; and an ordinary
inceome (loggd firom trade or buginess acti-risies of -53, 234,

The director determined that the svidence did not cstablisk thnat
tho petitiener had the akilicy te payv tie proffered wage and denied
the paricisn ascordingly.

oOn app=al, counsel sobmits coples of  the petiticnerss bank
gzateooeonts from Docembor 31, 19%7 througk Januvary 31, zZC002 and
aroguaca that:

Tle Novembw=r 1£, 2031 denial by —he Voermont Sarvice
Center points out that —he 13%7 tax return o©of the
employaer showoed o logs and ths Svhedils L Form also did
not  ahow gatticienl <uarrenl aszs=ls to cover curroernt
lighiZiliss, Conkrarily, the Schedule 1 ghows %231, 000
i total assets. The firvst page of ths erp oyerss 1997
tax return aleao aaows grogs gales of 58%2, 000 2rnd tota
asdely of 5231 ,000. These total az=sets may Do licuicaled
Eo mest any and all  expenass including  oayrell.
Fairthormore, the emwioyer’s subzegquert tax returns glas
show grogs sales ol aoproximately 2600, 000 and Lolal
gagels of approximzteoly 2202, 020, The annna’ total
agsets of the rescaurant sre six times the proffared
WAL

Uovngel's arcument i3 nehb perauasive.  ‘The petiticner's Foran 11295
for the calendar year 1357 ghows an orcdinary incomes of -215, 551,
Uhe petiticrer couvld not pay a proffered zalary of $393,25%1.20 ous
ol a rsgative income.
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In addition, the peliticner's 19%9 and 2300 faderal tax recurns
conzintue bo show an fnabilibty Lo pay the wage offered,

Aooordingly, alier a review oI the federal tax returns, it Is
concluded —hat the petilioner has nol ealanlished Lhal 1L h=d
gufficient available funds to pay the zalzry offered at the time of
Tiling of Lhe petition and zoazinuing to oresent .

The mirden «f proof in these proceedirgs rests solely with the
petitioner. Section 291 of the Act, & U.5.C. 1351. The petitioner
has nol mel that burden.

ORDEER; The appeal iz dismissed.



