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DISCUESION: The employrent-hased preference wisa pelilion was
dended by Lhe Director, HWebraska Service Center. The director's
decision ko deny the peticiin was afiitmed by the Associate
Commigsionor for Examinations on apnsal. The matter 1o now betore
Lhe Aapocciste Commissiorer on a motion to reopen. The motion will
be granted. Th= proeviows decigion of the Aseociate Commissioner
will be affirmed and the petit-on wil: be denied,

The petitioner is a firm which develope and mamulaciuves
cloobraonics. It zeeks to employ Lhe heneliciary permanantly o Lhs
United States ag o production smupervisor. As reculred by stacute,
Lhe pelilion leg accowpanied by an indiwvidual laboer certification
approved by the Department of Labor., The director determined taat
the petiticoner had not establishbed that the oDeneliclary mes the
petiticoner's gualifications for the positicn as stated in the labor
caertificacicn ag of the petirion's filing caze.

Sectiom 203ib) {3 {A) (i) of the Inmigration and NatZonality Azt {the
Aot), 8 J.8.0. 1152 (L (3yin}ii}, provides for the granting of
preference ¢lageification o gqualified immigrante wie are capable,
at the time of petitioning for clagsificartion under this paragr-aph.
of performing skilled labor {reguiring ab least two years training
or eXxperience), not oF a tevmoorary or seasonal nature, Zor which
gqualified workers are not avallzhle in the Thmited Stazes.

Sestien Z030B] (3] {R){iiy =f the AL prosvides for the grartineg of
prelferesre classilication Lo gualified  dimmdigrants who  hold
baccalaureate degress anc who are members of the orofessions.

L labo» certiticacion ig an incegral part of this petitioa, bub Lhe
igpuance of & labor certilicalsron does not mandate the approwval of
the relating petition. To oo eliginle for approval, & honeSiciary
must have a” 1 tho training, oducatiom, and experience gpecified on
the labor certification as of Lhe petilion's filing date. Matter
of Wineg's Tem House, 16 ISN Dec. 1588 (Act. Reo. Corm. 1377} . Herco,
the petition’'=z filing datec is Wowrombor 14, 1998.

The Applization for Alisr Eonploymenl Cert:lication {Form ETA 7RO
indicabed that cthe position of oproduction supervizsor roguitved an
Losoclate's degres in elccbronics or quality control and Cwos years
07 eXperience in the job offered, or Lwo years of experience 2n tho
relaled ocoupanion ol slectronics, elsctrical/ouality Control
Technocian.

The direclor denied the petizion noting that the boneficizry did
aot hawe the requirod Assogin-ca’as degree in £leclronics or qualizy

conkbecl.,

O motion, coansel argues Chat:
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There iz nc gainsaying Lhe Servioc’s duty to investigate
the facts in =ach employeent-basgssed fpmigrant wviea
petition case pursuant to Sectici 203 (k) ol Las INA. The
gralulLe, however, reguirns the Service bto exercise its
decision-raking power in consiltation with the Scoretary
oF Tabor. The AAD's Marclh 12 decision ia disturbing
eoauge 1t appeara toe ignore the role of tle DOL in the
employrent -baaed immigrant visa peticion proacss.  The
M8C decision of Augusk 3, 2200 was baged in its words on
the following aclisf: "“he ETA-750 that supoorts Lhis
imnigrant  pecition indicates  that  tke  petitioner
indicated to the Deparleent ot Labor chat an associate’s
degren in electronics or gqualily conlrol 1o Lhe minimum
aducation noedod for a worker to periorm satisfPactorily
the duties of tke proffered position.® The ARD =
decisicon does nob appear Lo be fconcerned with whak the
DOL' s thinking on this mabl=r is. The center direcLcr’z
wviews have become all importazt,. By basaing its decision
on the apparent akbsclute authority of the center director
Lo lnterpret the lapor cercitication form and ite ctated
Mizniram requirementa, the aad appears o nave shifted the
bazzi=s of the Service's derial and implicitly accepted
zha- the LCOL woula not hawve cerzified this application
had iz belisved that an azsociate’'s degrese was a
neceaRary nrarsguigite for gho profrorcd poaitieon. T
ghoulsd be asf=sd then where iz the AAd e due rezard for
the opiricr of Lhe DOL in thig mali=r which Lhe INA
mandates,

Although the adwviaory opinions of obhor Covernment agencies are
given coneiderable weight, the Szarvice hae auliorily Lo make the
[inal decisicon about 2 bensficiarvy's eligikility for occupakicnal
preference clazgificaticn. The CDepartmens of Lahor is rogponaikls
for cocoiaiong about the availalkility of United States workera and
che effectc o a progpediive employvees’s employment on wages and
working conditicons. The Department of Lesbor's decisions concerning
these factors, howowver, do oot 1:mit the Service's anthority
rogarding eligikilicy for occupazional prefereance clasggificalion.
Theretfcre, the iagusrce of 4 laber cerlilication does nok
Oeeaessdrily mean a visa petition will be approved.

The isgsue here i1s whether Lhe eneficiary mekt all oL the
requlramenls staked by the pe-ition=sr in klack #374 of the lakor
carkification as of the day ic was filed with Lhe Departoent of
Labor ., The petitioner aas nol solanl ished that the bEeneficizvy had
an Assoclisle’s decree in electronics or quatity corntro. on November
16, 1%%8., Tlherelor-s, the petiticn may ot he approwved,
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The nurden of proof in these proceedings roans solely with ths
petiticner. &egtion 2%1 oI the Ack, & UL5.C, 1361, The petiticper
Nas not sustained Lhat bu-den,

QORDER Tho Assocliats Commlisdioner’ s deciszion of March 12, 2002
ig atfirmed. The petition is denied,



