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DISCUSSION: Thko omployment-bassd preference wvisa petition was
deni=d by the Director, Vermont Service Center. The diregrar: s
decision to deny tiae petiticr was sffirmed by the Associale
Copmigasioner for Examinations on appesl. The matter 15 now before
the Aseonclate Commissioner on a motichk to reopen. Lhe moticr will
he granted, the previous decisiona of the director and the
Aogooiate Commissiconer will be affirmed and the patition wi:l be
denied.

The petitionsr ie a restauract. It sesks Co employ the heneficiary
permanently a5 a manages of food serwicea. As zequired by statuto,
the petition is accompanied by an indiviZdual labor cerlification
approved by the Department of Labor. The director determined that
the petitioner hag not established thkat it had the financial
ability to pay the proZfercd wage as of the filing date of the
pebitlion.

G metion, counsel submitz a brief and additional evidonoc.

Secticn 203 (b (33 iRaY (1Y of the Tmmigraticn and Nationality hol {Lhe
Aot), & U.2.C. 1153 {m) i3 (A ii1), provides for the granting of
preference olassification —o gualifisd lpwmicrants who are capaklo,
at the cime of wetitioning for classification under thia paragranh,
of perlforming skilled labor {recuiring at least two years Lradning
or experience), not of a tenporary ov scasenal nature, Zor which
gmalified workers are nol available in the Thitod Staze=s.

& C.F.R. 204.54{g) {2) =ctates in pertinznl parbk:

Ability of progpective employer to pay wage. Aoy
potition filed by or for an enploynsnt-opased immigrant
which requires an offer of employrent must be acconpaniied
kv evidence that the prospectiwve United States emplaoyer
has Lhe abilily Lo pay the proffered wage. Tke
petitioner must deronstrace Lhia abilicy at the time che
priority date is establizhed z2nd continuing ancil the
beneficiary oktaing lawful permanent residence. Ewidence
of thia apilizy shall e either in tas form of copies of
zrnnual repozka, federal tax returns, or audited firancial
statemsnts.

Eligikbility in thia matter hinoea on the petitioner’s ahiliny ftn
oay the wege offered as of —he petition'a filirg date, which ia the
date the reguest for lakbor certificaticn was zcceoted  for
procegding by any office within the cmploymont syster on the
Cepartmencs o Lekor. Mebter of Wing's Tes Houds, 16 I&N DeEc. 158
{Rrt. Beg. Comm. 15770 . Hers, the petition's filing dabte 1a
Jarmuaxy 13, 1398, The bhepeljiciaryts salary ag slaled on Lone Zgbor
certilication is 526,000 Der annur.
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The Associate Commisaiomer affirmed the director’s decision fo deny
the petition, neting that the petiticrer had zcl gubmitted evidenceo
uZ ita ability to pay Lhe proffsred wage as of the Ziling dale of
the petition. 1he Azsocizle Commissicrer further noted that the
yocord contained = ietter from che president of the petitioming
antity which stated that The beneflciary was not crployed by the
company in 1592 ard 195D,

on mos=ion, coursel subrits copies of the beneficiary's W-2 Wage Elgle]
Tax S atespent wh ch shows she was pDaid 525,500 in 1928 and 325,000

in 1%9%, <oOther than “he s5i . ' ing thke I=tnls
statemert cf the Zresident o that
Catel was 2ot esrmioved by the petitioner during 1323 and 1293, tioe

Gervice has already viewed a W 2 for 195% Lhat containg her name,
no ather explanation for the statement by the presidert of thc
petitioning =ncily tnat bhe beneficiary did cob work for —he enliby
in 15948 and 199% has been submitted,

Counsel Zurther argues that Matter of Sonegawa pertaing Lo the
ingtant case.

Matier of Sonegawa, -2 I&Y Dec. £.2 {(Heg. (Comm. 13687; ralatos to
petitioneg filed dSuring uncharacteriatrically unproliable  or
diffzculk yearse bun conly withian a framework of profitab e or
auconesful years., The petitioming ontity in Sonedaws had been in
buginess for ovar 17 years and routinely earmed a4 groas anmal
income of abous 510G0,000.00, During Lhe year in which ths peticicn
was [iled in thst case, -he potitioner charged business lovablons,
and paid rent on both the old ard aew locabtions tor five months.
There were large moving coeld aid also a Deried of Cime when tae
petitioner was unablec to do regulsar buainess.

The Regicnal Commissionsr dotermins:E  Laal  the peciticonerts
prospects for a rosumption of successful business cperationz were
well established, The ootitionsr wag a fasnion designer whose work
had becn featured in Time and look magarips=g. Her clients inc_uded

mmﬂ‘fie acLresgasd, and zsoociety NeLTICRs, The
petition=sr clients had been included “1v the lists ol Lhe best

dreossed Calilornla women. The pelilicner lectured on fashion
deaizn at desigr and Zashion shows througnoul Liz Tnited 3zazes and
st collegez and universit led in Califorala. “he Regional

Commissicnerts determination in Sonedawa was based in parvt on Cas
peticioncr’s sound baginzss roputaticon and outatanding reprtation
as a coutliricre.

Counsel has provided no ovideoace which escablishes That unu=ual
circumstances exisved in this case which paraltol those in
Sonogawa, niox has il bkeen  escablished Elhat 1398 waz an
rachavacteristizally unproticanle year for the pstitione~.
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The petitioner's tax returr for ¢alendar yvear 1938 shows an
ordinary incoms of 325,920, The petitionsrs could not nay o salary
of 525,000 a year from a hegative income.

The petitioneoris tax return for calendar year 1.9%3 szhows an
ardinary income of 315,688, The petitioner couald rof pay a salary
ol 826,000 from a negative income.

The burdeil of proof in thesze procesdinoa rescs sole’y with the
petiticopey, Seclbion 2%1 of the Acs, & 17.53.C. 1341. Tke petiticoer
haz not met that burden.

ORDER: The Asgociate Commissionerts decision of July 30, 2001 ig
affirmed. The petition ia deonicd,



