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[MSTRICTIONS:
This is the decision in vour case. All ducuments have been renrned fo the otfice which originally devided your case.
Amy funher imguiry must e made to diat oo,

If wou believe the 13w was inappropriately apptied o the aoalysis nsed in reaching the decivion way incomsislent with e
inkrmation provided or with precedent decisions. you may file 3 molion o receowider. Such 3 modon oSt state dee
ceasons tor reconsideration and be suppucted by auy perlinent preccdent dezisions.  Any moton to reconsider ot be
filed within 30 days of the decision thal e oo s2cks o roeonsider, as required ander § C.TF R, 103 34a)] Iy,

If you have new of additions] mfarmaiion which you wisl e have considerad, wou may 11 o mwetien w reoper,  Such
y mmnbim cowst slare the new Facts o be proved af the teopened proceeding and be supporied by allidavils or iber
documentary evidenst, Ay Monon o reopen must be fled within 30 days of the decision thar the motion secks 10 rcopen.
cxoopt fhat failure oo fle before Lhis pedod expies may be cxenscd in the diseretion of rhe Sereice where i iy
demonstriced that the delay was easomable and beyond e control of the applicant ar peeiismer. Tl

Any motion st be filed with the ullce which origimlly decided your case along with a res of 3110 a8 required under
E R T L N

FOR THE AS50CLATE COMMISSIONER,

Adminiserative Appeals {MEde
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DISCUSITION; The preference wvisa Dpebilicn was denled by the
Jirector, Kebraska Service Center, and is now before the hesociato
Corm? mzioner for Examinations on apoeal . The appeal will Lbe

dismigsed.

Tko petitioper is a construction company. Th oseaks Lo erploy the
beneticiary permznently in Lhe Unized Stales as  a JjuniosYr plant
englnesar, Soastructicon.  As regquired by statute, the petition is

aocompanied by an individusl labor cercificaticr approved by che
Vepartment of Lahor. The director dsternined that the petitioner
bad not esgtablished that it had the finaccial sbility te pay the
beneliciary the proffered woge az o the filing date of the <risa
petiticm.

on aopeal, counsel provides a slatemenf and regquests 1240 days in
which to gubmit a brief and/or addilicanal evidence. To date,
however, no further documentalion has besn recelived. Therefore, a
denigion will be made based on the vocord as it is presenctly
conatitutod.

Gecticn 293 (kY {33 (A) (1) ol Lthe Irmigration and Kationality Aot {Lhe
Aot), & U.E.C. 1183 (h1{3) (m) {i), oDwowvidez Zor rthe granting cf
proforence clasaification to gualified immigrants wheo are capablco,
at the time of peliLicning for claszification under this paragragnh,
of performing skilled labor (reguiring at _east two years trzining
or sxperience}, net of a terporary or seascral natuve, for which
mialified workera arc not available in the Jnited Scates.

# o, F.E. 204 .Eig) (&) stalLee in pertinent part:

Ability of pregspective employer ta pay  wage. Ay
potition [iled by or for an ecplovrent-bascd immigrant

which requiras an offer of employment mus. be accompaniec
by evidence that che proapectiwr Imized States employer
has Lhe ability to pay the praflorod wage. The
patitioner must demcnstrate this abilizy at the time the
priority date iz established ard contiruicg until the
bensficiary ebtains lawful permaraort rezidence. Evidence
of this ability shall o= either ia the form of copies ol
anaual reports, Zedersl tew roturnz, or 2uadiled finarncial
slLatarents.

Fligikilizy in this matzer hinoes on rhe petitioner’sa ability to
pay the wage ofZered as of the pebitiona filing daze, which iz the
daLe the reguest for labor cerplificatior was sccepted  [for
procegsing oy any office within Loz empleowment system ol the
Jemertment of Laboer. Matbor of Winss's Tes Houge, 146 TN Dec. 158
ihoL . Reg, Comwe, C977) dore, zhe pekitionts filing date is
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Decambe> 7, 19%&, Tho beneficiapy'e sa.ary as stated oo the lahor
aonrbification is 60,4805 .55 psr aLnui.

Counsel ‘nitially submitted a alLacemeat fxom the petitionsr's
acocountant who glated that the presidercl of the corpany’s personal
tedaral income tax return wse not completed.

The direclor ooncluded than the eviderce puomitted did not
cetabklish “kaz the peliticner tad the ability to pay the proffeored
wage as of the filing dake of the petit-on. Cn April 5, 2001, the
director raguestod a2dditioral evidence to estabklisk that the
petilioner had the ability te pay the preffered wage.

Tn rosponss, counsel asubmitted a statemernt from the petitione=’s
accountant, copies of the presidenc of the company’s personal
incone Lax returns for 1938 through 2000, and copies of nmaadited
financial stalLements for obher companies foz 12%8 chrough 2000,

The directcr determined trat the additional owvidence did mnet
wgzablish that tle petitioner had the gbility Lo pay the profforcd
wage and denied the potition accordingly. The direclor noted that:

The acceountant’e atatement indicatos that the company’ s
president personral Lax retburng reflect a loss carrviod
forwsrd from prior yedars Zrom other real  =satate
invrstmonta . The uwnzadited [Coancisl  ascatswents
gubmitted appear to bho the real estate investoenks
refe-enved in the gtatement. To ia mobtod that Zinancizl
gzaterents [or the pelilicning eacity do net appear in
the owideace. It 1is rezasonables thal  sicce Las
prtiticning firm wag os-abklishec in 1379, Zimancial
goalements and tax returag for it would exiat.  Fedoral
incoms tsx returoig [or She pelicdioring enl Ly LRave noc
aren submitted . Thare 15 no guearantes that any available
noney from the othoer roal ostate inveostmentz will be uzmed
fore Lhe oeciciconing tirm's exoenses whether to pay
salaries or other expenses.

On apuoeal . counse]l states:

1. The denial indicatec kkat federal income tzxes for
Lag petitiorning ercity have not Heen submittec, which was
contrary tc the [azst thak i1t lisled in para. 4 ol Ehe
donias that porvacnz]l conios of the compary prosidentta
tedersz]l tax rstarns for 12595, 18%8, and 2010 w=re
subritted whichh were the company inccme ftax records,
whlch demernstrated logs cavricd forwayrd for income —ax
ourposes orcatod an ircoro tax deficin, along with a fax
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lattor from the company accountant  indicating loas
carried forward denongtrated an ioproper unfavorable tax
picture, gince the company 18 aclvenz, an is
ano nf the richest mon in the Chaldean commua-ty, and
related to the Garmos, who are well koown in Michigan tao
possess substantial real eatate hbeldirgs in ehopping
comters throwghous the Detroll Mstro Area, as well as
being woll known immigracion lawyers. He regularly doesz
business witr Taubman, and bailds for him.

= That avwdiLed financial stalemeits werse submitted
which supported the fedewal income tsxee which ars
legally binding dccuments, apd the cocmpany preaidont
coooaes ok to hewe audized firanclal stazements, balance
sheets, profit and Toss sheetsz beczuse ths President
‘ndipated that "audited" iz an vhnecssgary oXxponse, and
givce he aolds pumerous properties all worth in excess of
millinng dollars-shopping centers throughout MIoa_gan;
his szocownting bill would be atrocious; he alsoc uses
Irag: scoourting methods znd  gyatemz 2inec ke is
Chaldecan, apd has family members who are accountanta.
Theretors, it is net "rezazonable that such would exiab
sinc= Lhe tirm was establighed” in 1279, Initial
statement with respect To incore was correcht. . 800,000
cet income would encompass the alien bensficiary gsalary
of %60,485.55.

3. There is no guarantee Lhat any availlable money would
be uased from other real sstake lpwvesbtments Zor tho
petiticning [ire’s axpersas and sslaries, seems bto igacre
the fact that the company has been exizstonoe (=sicy zand
fuliy staffod since 1579, and aesnerates businsss oood
will 12 the millions of dollars L[roo rentals, and that
2ll shoppins cenlers are fully oporational, and are aiso
in tho process of 2till being buildt, [(sic) in oxoess of
millicna of dollars of working capilal.

4. Bank accounl fecorcds tor ths anopeyy, will show
chormons  working capital; due Lo tas length of time
recedgar-y to abbain rooords going back threes yeasg or
more will reguize g minimum of Zour months, and were noc
regquested  in Rhe additloosl  seguesl Zor acditioral
nZormaticn; otharwisc, thewy would nave been orovided.
Cnce, more DL ggyva "Lhe recors 12 void of ovidence in
Ehe pelilionscr e ogame such ag fedoval fax returns” when
1998, 199y, and 2000 were poovided. The cfticer clearly
made an error, waich should nol beve Yo be reaclved on
appeal; ancther regquest for additicezl irformaticen should




have bosn iszeued, ancg should be issused now.
Ll

A review of the record shows that the Service did request, among
abver  types of  firancial evidence, coples oI ban< aocont
statementa on &prii 5, 20C1.

In Elatos Restasurant Cotp., =te. v, Sava, 632 F. Supp. 1043
(5.0D.M.%¥. 1385}, -he court held tkat Lhe Service couvld rely on
income tax returns as a basis for determining a petiticnerts
ability ts pay Lhe proffered wase. Further, in K.C.F. Food Co.,
I, v, Sava, G623 F. Supo. 10E0 (S.D.N.Y. 1985), the court held
that the Service had proper_y relicd om the peritioner’s corporate
income tax returna in findirg Lhe petitioner could not pay the
proffored wange.

Nu additicna?! ovidence has been receiwved to date, Agccardingly,
after a review of tho decumentalicn Zarrisiaed, it s concluded chat
the petitione- hag not eatablished that it had sufficient availah e
Funda to oay the salary offsred at the time of filing of the
petitlion and corntinuing to praesent.

Trne kuarden of proci in these procesdirngs rests solely with Ele
aekitioner. Section 291 of the Act, § U.8.C. 1361, The petitioner
hag not rmet that burden.

ORDER: The appeal iz dismiased.



