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‘I'hiz i5 the decision in your case. Al documents have heen cetomed to the office which originally deeided VOUT SI5C,
Any [erther inguity mus b made 1o thar office.

11 s helicve ihe law was inappropriaely applisd of the analysis wsed in reaching the docision was inconsistent with the
inforoeetion provided ar with precedent gecizsions, you ooy file 3 modicn o reconsider. Such a motion mmsl stae e
measend for recomsiderarion and e suppered by any pertinenr precedent decisions. AN Mmoo W recomsider mest be
tited within 30 days of the decisinn that the motion sccks o recorsider. as reguired wnler 8 Cob R, TS, S(AK 1HD.

T yoow Trawwe mew ar aekditional intbrmatien which you wish e have considered, von may file a modon o rmopen. Such
o rolion must slate the new faets o be proved ax die reopeted procesding and te supported by affidavits o olher
documentary cvidenee. Any morion i weapen mwst be (led wdthin 20 days of the decision thar the oo tiom seck s b eoper.
exorpl tal Maihre w0 Mo before this perod expives tay be excossd o the discretion of the Service where it s
denronstrared il tue delay wis rensonable and beyond e conttol of the spplicam nr petitioper,  1d.

Ay it taust be filed with the office whicl arfpinally decidsl your case along with o fee of 5110 a5 reyuired nndet
sELRLOST.

FOR THE ASSOCIATE COMMISSIONKEER,
EXARINATIONS

ibert Po Wiereano, Dircerar
Adminjsrralive Appeals Tnid
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DISCIIsIoN: The emplovment-hased preference irmmigranl  wisa
pebtilion was denied by the Diraclor, Nebrissa Service Center, and
Iz rnow before the Associate Commissionsr [for Exsminatioms on
aopeal. The appeal will ke sustainced.

The pelitioner is a restauranlk. 1L sesks Lo ecploy the benelfZciary
permansntly in the United States a8 a3 speciaty cock. RAs reguirad
kv statute, the petition was accompanied by an indiwvidual labor
vertif_calion Erom che DJepartmens <[ Labor, The director
determ:ned the petitioner had not established that it &had the
financzal ability to pay the beneficiary’'s protiered wage aa of Lhe
filina dale of the wviga pelilicn.

Con app=al, couwlsel submizs a brief and addicional evidence.

Bacbion 203 (ki (3) of the Immigzation aid Natioaal ity Act (the Aot
& U.5.C. Z153(k!(3), provides for the granting of preference
classiticetior to qualifieg immigrankts who are zapable, at tiie tilme
of peritionirg for claseification urnder thiz paragraph, of
periorning akilled oy unaxilled laber, nct of a temporary or
season=al nature, for which qualified workers are nob available in
the Un-ted States.

g 0.7.R. 204.5ig) (2} statea, in pertiaesnt parc:

AlTily ol prospective amplover tao pay wagse., ANy
petition filed by or for arn employment hased immigrant
which roquirea an offer of employment musl be accompanied
by ovidenrce that the prospeclive Unlted States emoloyer
hze bLne anility zo pay the proffered wageo. The
pebitioner must demonstrats this abi ity an the time the
prinvifty date 18 established and oonbincing wunbil the
bareliciary obtalng lawbul perivacent residence. Svidencc
o Lhes abililky shall be sither in the form oF copies of
aniudal seports, federal tax vrotbiornme, or saudited finanaial
ghatomonts.

Ellgikdilivy 1o this matter hinges on tho petitloner’s ability to
pay -—he wages offered ag of The petiticon’s £iling date, which iz the
date ths request for labor cerlificatZon was acconbod  tor
processing by any oflice within the smployment ayster of Lhe
Deparcment of Labor. Matter of Wing's Tea Jousese, 16 [&EN Dac. 158
ihot . Reg. Comm, 13771, Hers, che opetition's filing date s
October 7, 2000, Lle benel-cisry's salary ag atated or Lhe “aber
cerlificztion is 22,000 por menth which segquates to §24, 0030
anrmazal 1y,

Couasel initially submitted a copy of ~he pariticrerts 13%% Form
1040 T8,  ndividual Income Tax Eebturn incduding Schedele O, Profit
anc Twaa from Business Statement. The direclor dstermined thet the
docuncatat Zon was insufficiernt to establish that the petiticnor aad
the abllity Lo pay the oroffered wage. on May 11, 20405, the
dirvestor reguszced the petitioner o aubmit evidence to establigh
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ite ability to pay Lhe proffered wage.

It rezponse, counsel submitted a copy of the petiticnerts 2000 Form
1740 which reflected an adjuated grosas incomse of 28,787,

Tle= director determined that the docurentabion was insuflFficzent to
eztablizh that the pe-itioner had the abhilZity to pay the preffered
wage and denied the petiticon accordingly.

on apnesl, counsel subnmits a profit and “osa staterent for the
petitioner dated Auagust 31, 2001 and etates Lhal Lhe pelllicoer
doed have Lhe gbilily Lo pay Lhe prolffersed waoge.

Counscl's stateomont ig persuasive. A review of the 2000 federal
tax return shows an adjusied groes ircoms ol £28,187. This amount
L& suflfivien- to pay the proffered wage.

Accordingly, afzer a review of the federal Lax reLurn, it is
concluded that the pevicienes has egtablished tha:t “t kad
putficient available furde to pay the salary zffered at the Cime of
Tiling ol the petition and contimming to prosent.

Tke burder of proof in Lisge procsedings rests solely with the
petitioner. Seclion 291 of the Act, 8 U.8.0. 1321, The petitioner
haa met that burder.

ORDER : The appeal iz ausbeained.



