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TNETRUCTIONS: :
This is the decision in your case. AN dogumcats have been cemrned 1o the +iTice which originally decided Tour vase.
Any further inguity must be made oy that o e,

If you believe the law was luappropriately agplicd o the analvsis wsed 1 reaching the decision was peonsisent witl the
iformation provided or with precedent decisions, yon may fele a mutbom w reconsider. Such & motion mS stse the
reasans [ur reconxideration and e sepported by angy perlinent precedent decisions. ATY mtion W recmaider mnst be
filewd within 30 days oo che decision i te motion scoks 1o fecumsider, a5 required wnder 8 CF R 105 1K)

If you have pew or additional Infoetmation which vai wish o have considered. you may file 1 molien b Teopoll, Such
& motion must state e oew faces 10 be proved At e eopaned provesding and Te soppommed by affudavits or ofler
docimenlary evidenee. Awy rmatiim 1o reopen most Te (e within 30 days of the decision at the motion sesks w TENPETL
excepr fhat failute  file before dis perind expires may be excused in the discretion of the Service where i i
desmsmitraced that the debay wus rersonable and heyond the coanal af 1he applicatt of pelitinongr  1d.

Any mokiol sl he filed with (e wifve which orieinally deceded wour cass alumyg with a tee of 5110 as required uneer
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DISCOSSION: “he preference wviga petition was denicd by che
Diveslcr, Vermcht Service Center, and iz row before bke Afdzociate
Cownianiomer for Examinatiens oa appeal. Tae appeal will be
diamisson.

The oetiticncr iz a commercial clsarning company. It =z=eks to
giploy the benelficiary permanently in the Tnited Sta-es asz =
janizevial supervisor. As required by stacute, the petition is
Aaccompanzed by an individual labor cortifizazion approved By the
Lzpartment of Labor.  The director deitermiaed that Lhe petitioner
had not ealablished that it had the [inancial ability to pay the
benat-c’lary —he aroflfered wage az of the fiZing date of the -riga
Felilion.

Un appeal, counsel gubmits a brief and additicnal evidencos,

seclion 203 (b1 (3] (A} (i) of the Immigration and Kationalily Act (the
Azti, & 31.8.C8. 1153{b) {3) (A (i}. provides for the granting of
preferente classification to qualified immigran.s who are capable,
at che Lime of peritioning for classification under this parag-aph,
of performing ekilled labor (regquiring at least two vears training
or experisnce}, not of a Lemporary or seasonal nature, for which
qazlified workers are not available in the TnilLed States.

5 C.TLRE. 204 .30(g) (2) states in pertincnt oart:

Ability of prospective emplover fo payv wage. Loy
petition £filed by or for an erploymont based immigrant
which requires an offer of employment must be aggompanied
Iry evidence that the proapective Uni_ed 3tazes erployer
Las the ability te pay the proffercd wage. The
potiticrer must demonstrate this ability abt the tims the
pricrity date is sstabliahed and coutinuing until the
ben=fiaigary obtains lawlul pormansut residence. Evdence
of Ehiz ability shall be either iz the form of copies of
annual reports, federal tax recurns, or audiced financial
stalementa.

EliginiTity in this mstter hinges on =hao pelitioner’s akility Lo
pay the wage offered as of the petitior‘s [iling date, which s the
date  Liae request for lsbor covt-fication was acoepled  for
provessing by any office within Lhe omplovment sveten of fhe
Deparcment of Labkor. XMatter of Wisg's Tes llousc, 165 Iak Deo. 158
VACEL Hea. Comm. 1977 Hdere, the peticizcn’s Ziling date 1ia
Pobiuasy 26, 2001, The berefizisry’s salLary ag stdated gr the labor
certilication is $635.29 ner wesk or 533,030, 40 DET aAtILUr.

The: pezizioner initially schoitted copies 0 1ts 21995 and Z000 Form
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11249 U.3. Torporat_on Incomc Tax Hoburm.

O Sepromber 22, Z001, the director requested additiorcal evidence
ko esfablish that the petitioner had the ability to ey tho
nroffered wage.

In resporge, counsel supmitted 3 copy of the vresident of tho
corpany’s Form 1040 U.5. Tndividial Income lax Zeturn for 2000, a
cony of the petiticnsrs W-3 Uransmitcal ol Wage and lax Statements
or 2000, and a copy of a zood W.2 Warye and Tax Statement which
showod & =alary paid of 310,800 -0 =zboe—her =mployee, Coungel
arqued that the bepeficiary would roolace Lhi=z other emploves,

The director determined =zhat tae addizional evidence ¢id ot
estoblish that the petitionsr had the ability tz pay the oroffared
wage dand denicd the peziticr acrordingly,

On appea.,  counsel  gubmits coples of rhe petitionerts  bank
statemontz for the period frem Colober 20061 throagh July 2001 and
arguegd Chel

=7 Potilicner's gole atockkoldsr is 100% cwner o the
aorporallion: she is the gole director and theto s oo
other corporvabte of ficer Than her. She has Eotal control
aud responaibilities for the corporalion. Tharefore, ita
individual Lax rokurng are as relevant ta Pelicioncr s
ability Lo pay the proffercd weges as the corooraze bLax

retur. Tax veturns <f TPetiticner's soule stockholder
show more than auZficient income to pay the proflersd
WaSes,

“ouwnsel’s argurent that the owner could pay the wage [rom her
perscnal assets is not perauaaive. porpoaration ig a sepemrace and
distixnet lacal ertity  from  ita  owiers  or stockholders.
Congequently, ainy agsete of 1ze =s-ockholders o+ of other
EN_EYPriscsd or Sorporablions cannot be cong-dered 1+ delermining the
petitioiing corporalion’= abilitv o way the Frocfered wagse, See
¥atter o7 M, 8 1&N Dec.24 (BlA 15RE: A 1953) . Matber of Aphroedite
Investmerts Simited, 17 L&N Doc. 530 (Comm. —9800 ; and Mattar of
Tessel, 1Y Z&K Deg. 631 [(Act, Assco. Comm. 19807 .

Fwan LLougn the petitioner submitzed ‘ts commercial Dans scasoments
ag evidonce that it had sufficizsrl cash £low to Fay e wage, Lhers
is no eviderce that tke bank statemencs somebow refloot sdditioral
avaiilanie funda that were poo reflzoled o2 —he bax revirr. Bicp
going oo resowd witlout susporsing docurenta=y evidence iz oL
maffic_eaz for purposes of menting the kurden of prool in btheoe
oracesdings. See ¥atter of Treasurs Tratt ol Ca.ifernis, 14 LW
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Dea, 130 (Beg. Comrm. 29725,

Aocordingly, afler a roview of the docurentation Turnighed, it 13
concluded Lzt tac petitioner has not established that it had
sufficient available funds to psy the salary offored at the Cise of
Tiling of the pel-_tion and continuning to progent .

The burden of preof in these procendings rests Aaclely wizh Lhe
petitionsr. Hcotion 231 of the Act, 8 U.5.C. 1351. The petitiongr
has not mot thal burden.

ORDER; Theo apneal i dismigsed.



