U.S. Department of Justice

Immigration and Naturalization Service

waeatihicaton dala de ‘i'D OFFICE OF ADMINISTRATIVE APPEALS

prEvem Cleany uhwaantsd 425 Eye Street N.J.

HVasi0n of personal nny: Washington, D.C. 20536

File: EAC 00 276 52724 Office: VERMONT SERVICE CENTER Date: MA Y 0 J 2 002

IN RE: Petitioner:
Beneficiary:

Petition: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 203(b)(3)
of the Immigration and Nationality Act, 8 U.S.C. 1153(b)(3)

IN BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(2)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required
under 8 C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIONS

Robert P. Wiemann, Director
Administrative Appeals Office



Page 2 EAC 00 276 52724

DISCUSSION: The employment-based preference visa petition was
denied by the Director, Vermont Service Center, and is now before
the Associate Commissioner on appeal. The appeal will be
dismissed.

The petitioner is a preschool. It seeks to employ the beneficiary
permanently in the United States as a Montessori method teacher.
As required by statute, the petition is accompanied by an
individual labor certification approved by the Department of Labor.
The director determined that the petitioner had not established
that the beneficiary had the requisite experience as of the
petition’s filing date. :

On appeal, counsel submits a brief and additional evidence.

The issue to be considered in this proceeding is whether the
beneficiary has all the training, education, and experience
specified on the labor certification as of the petition’s filing
date. Matter of Wing’s Tea House, supra. Here, the petition’s
filing date is September 13, 1999.

The Application for Alien Employment Certification (Form ETA 750)
indicated that in order to perform the duties of the position, the
beneficiary must possess two years of experience in the job
offered.

The director determined that the petitioner had not shown that the
beneficiary possessed the requisite experience in the job offered.

On appeal, counsel argues that:

The assumption of the adjudicating officer, that what is
required is certified teaching experience of two years is
wrong. The labor certification does not require it.
What it requires is on the job experience of two years
which could be before or after certification. The letter
from the training center and the petitioner specifically
state that on the job experience of a certified teacher
and that of a trainee teacher is the same. That evidence
is attached hereto and there is no reason for the
rejection of the same.

Counsel’s argument is not persuasive. The record contains a letter
from the Directress of the training center where the beneficiary
attended which states that the beneficiary "had been working in
this school as a Montessori Trainee Teacher from January 1996 to
December 1998." As noted by the director "regulation requires that
she possess two years of previous work experience as a fully
trained teacher."
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The petitioner has not established that the beneficiary had the
requisite experience on September 13, 1999. Therefore, the
petition may not be approved.

Beyond the decision of the director, the petitioner has not
established that it had the ability to pay the proffered wage as of
the petition’s filing date. As the appeal will be dismissed on the
grounds discussed, this issue need not be examined further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not met that burden.

ORDER: The appeal is dismissed.



