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DISCUSSION: The employment-based preference immigrant visa 
petition was denied by the Director, California Service Center, who 
certified the decision to the Associate Commissioner for 
Examinations for review. The decision of the director will be 
affirmed. 

The petitioner seeks classification for the beneficiary pursuant to 
section 203 (b) (3) of the Immigration and Nationality Act, 8 U.S .C.  
1153(b) (3). The petitioner seeks to employ the beneficiary as a 
specialty cook. The director found that the petitioner had not 
established that the beneficiary was eligible for classification 
under section 203 (b) (A) (iii) . The director certified his decision 
to the Associate Commissioner for Examinations for review. 

%. Section 203 (b) (3) of the Immigration and Nationality Act (the Act) , 
8 U.S .C. 1153 (b) ( 3 ) ,  provides for the granting of preference 
classification to qualified immigrants who are capable, at the time 
of petitioning for classification under this paragraph, of 
performing skilled or unskilled labor, not of a temporary or 
seasonal nature, for which qualified workers are not available in 
the United States. 

8 C.F.R. 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an employment-based immigrant 
which requires an offer of employment must be accompanied 
by evidence that the prospective United States employer 
has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence 
of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial 
statements. 

Eligibility in this matter hinges on the petitioner's ability to 
pay the wage offered as of the petition's filing date. Matter of 
Winq's Tea House, 16 I & N  Dec. 158 (Act. Reg. Comm. 1977). Here, 
the petition's filing date is September 6, 1995. The beneficiary's 
salary as stated on the labor certification is $9.50 per hour which 
equates to $19,760 per annum. 

On January 31, 2000, the Administrative Appeals Office remanded the 
petition to the California Service Center for consideration of the 
petitioner's ability to pay the proffered wage as of the date of 
filing the petition, and to determine if the petitioner was a 
successor-in-interest to the former employer. The Administrative 
Appeals Office further remanded the petition for clarification of 
the classification sought. 

On July 21, 2000, the director determined that the petition would 
be adjudicated under section 203 (b) (3) (A) (ii) of the Act and 
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requested evidence of the employer's ability to pay the 
beneficiary's wage, and evidence that the petitioner is a 
successor-in-interest to the original employer. Regarding the 
ability to pay the proffered wage, the petitioner responded by 
stating that the petitioner had the ability to pay the proffered 
wage and that the federal tax returns that were requested would be 
forthcoming. No evidence has been received to date, however, to 
establish the petitioner's ability to pay the wage offered. 

Regarding the issue of successor-in-interest, the petitioner 
responded by submitting an affidavit from Bo Sung Cho 

~hoi) acquired ownership of 
June of 1996. The petitioner wa 

entation evidencing that the petitioner is a 
successor-in-interest to- The petitioner 
failed to provide the requested evidence. On February 6, 2001, the 
petition was denied and certified to the Associate Commissioner for 
Examinations for review. 

Without any documentation to the contrary, it is concluded that the 
petitioner has not established that it had sufficient available 
funds to pay the salary, or that it is a successor-in-interest to 
the former employer. Therefore, the objection of the director has 
not been overcome. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden. 

ORDER: The decision of the director is affirmed. The 
petition is denied. 


