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Hetition: Immigrant Feliton ot Alien Worker as o Skilled Worker or Professional Purswanl 1o § 205043 ) of Lhe
[ramigration and Mationalivy Ack, 8 L5, 1153051,

g e L h .2 L
NETRIMCTTONS:

Thiz is the declsion in your case. All docomens have bean ielurnsd 10 te wilice which onpinally decieded yonr ease.
Any turther imquite nmat be made 1o that offize,

Iy BEITALT OQF PETITIONCR:

IF you befieve the law was inappropriately applicd or the aoalysis used 1o reaching de decision was jncamsistent wirh
the teformahivn provded or wilh precedenc decisions, voe may file & motion to roconsider, Such 2 mocion omst slae
the reasons o weconsideiation oul Ue supported by any peninen precedent decisinns. Any ngtion to reconsider oo
bi filed within 3 days of the decision thar the motion secks 1o roconsider, 48 cequired uodee & C.TFR. 103 502001 Hi).

IF yoow bavwe w07 additional ntormaticn which vou wish to have considered, you imay Gl o nuodon w renpen. Such
8 mlinm musl stk e new Facts o he proverd an the reapened procecding and be sopportod by atfidavils or other
documentary evidence. Any wudion wr reopen most be Gled within 30 days of che decision fag e moton scoks wo
reapen, exaep. that feilume o dle betope this period cxpires mav be excused in e disccetion of e Service where i %
dertuemsiraled Lal e delay was teasomahle and beyond the conmol ot the applicant or petitionsr. [

Any modion muge be tiled with the otfice which originally decidad youe case along with  fee of $11F as requined
wder 8 R 3.7,

TR TIIE ASSOCIATE COMMISSIOINER.
EXAMIPATIOING

uben Po Wiemann, 1ireoror
Administrative Appeals Oftic
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DIZCUIdION: The omplcyment -based preflerence vigds DeLIiLLion was
denied oy tle LDirector, Vermont Sorvice Cenker. The dirzsc-or's
decizion to deny Lhe petition was affirmed hy the Rssociaze
Commissicner for Zxaminations on anpeal. The matter iz now ootfore
the Assorciaze CTommisziconer on a mozion to reoper.  The ol o will
be qranl=d.  The previous decigian of Kho Associate Commiszoonsr
will be afflrmed znd kle pelition will be denied.

The petitioner ig a computer =software ongineering ard systems

devel spment companny . IL geela to ecploy “ho bhoreficiary
Eormancsrozly In the Undi-ed Stabtes 25 a programnes dnslysl. Rz
regquirac kv statutse, bhe potition is acoompanied by an —ndiwidaal
laner certifivalticon anvproved by thoe Department of Takor. The
dirscter determined btasl Ll pelisioner had oot established chat
zhe beneficiary me- the petitionsr's gqualilicalicas L[or Lhe

positicn am stazed in the labor cerktificzcation as ol the petiticn's
tiling dake.

Section Z03 (b {3) (&} (1} ol the Imnigralicon and Nallonalily nocl {Lhe
Act), & U.8.0. 1133 (D) (31 fA){i), provides for the granting of
preference classificazion to cunalified Zomagrants whe are canabile,
ab the time of petitcicning for clagsification under this paragranh,
of perforning skilled labor [(reguiring alb lsagl Lwo yeares Lradining
or =sxperience) , ot of a temporary o agaasnal natures, Lor which
qualified worksrs zre not available in the TUnited States.

Sootion Zo3 (k! (Y {a)(iiy of the Aot provides for the arapting of
profercnoe clagai fization o cualified  immigrants whoe  hold
bacczlaursats deasrees ard who are members of the professions.

L labocr cer-ificarion is an intaogral part of £his petition, it the
igsuanoco of a lahor cervtifloation does not wandabe the apoprowvsl of
the relating petiticn. To be 2ligible for approval, =z ozneficiary
muasl hawve 411 Lhe Lrainineg, edacation, and experience specificd on
the labor certificsticon a5 of zhe petition's fiding date. Matter
of Wincg's Toa Hougo, 16 TEW Teo. 1582 [Act., Reg. Como. 15770 . Here,
he petition's fti-lrng dace 1s Decarnlber 22, 139%.

1The Application for Alien Employment Cortificat-on (Faorm TR F50)
incicazed =—hat the pos tice of procrarmer analwvel rcegared a
Racholaor'a degree in compuler zoience, oa:tl, engineering, or
gliencs, or bos= egquivalent, and one year of oxporience In che ob
cffered, or one yoor of experience in the relaled oocupation of
saftwarse angiseerfayvalens analyal .

The director doniod the petit on noring Lhal Lhe bepeficiary 424
ncl hawve tkes regquired Raclolo-'a cegres,

COn motion, zZhe setiticoner araues Loalbs
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This apueal Lurns on & gingle, narrow issue of _aw: Does
Ehe rule that aliernr benelilciary experience cannot be
sunetituted for vears of college educacion applv to all
EB: petitiong or only to EBZ "orofessionsl" petitlions?
The AnD decision applied the tule o all ZB3 petitlioas:

The thraa vears of experience [or one year of educatiorn
rule used in Lhe svaivation, however, iz applicable to
nocimrigrant H-10 petitions, not irmigrant pecitions.

172 petilicner incorrectly suggests on wmotion that this petibion
muzt ne approvad becsude the beneliciary was previously grantced
nonimmigrant classificaticon as an Z-13 nonimnigrant baged on o=
degres eguivalency. A deqgrees scuivalency, whether bassd on work
experience or a combination of losser degress, will net suflice to
ualify a neneficiary as an fwmigrant under section 203 (k) (3] A {1
or (1i} =of <he Act when the lakhor rertificzaliion requires a apec:fins
degres. On the other hand, the nondmreigrant regulakicns az 8 CPR
Als . 20h) (4) {141} (D) (R) prowide that progrezsively responsible work
experisnce may ke asukstituted for g year of education In s
nonimmogranl  H-1B - pelilion. Keither the srtaCube aor  Loe
regulations a’low [or —he "egquivalsicy" ol a4 bachelor's deocrse for
this immigrant classificaticon. PFor this immigrant classification,
a beneticiary wmuagt poggesa an actuzl hacoalaurcaze degres whan fas
labcry fertificaticn redgquirsse a bachelor'z deg@rese ag the redgaored
levael of edocslionk,

Zinally, the fact that the dircctor rovicwod the petition aa
roquesting alassificatiaon 28 o profeasiconal . purauant to section

223 by 3y Ay (21, dis not ftatal to als decision. Fegardlass of
whelLler a petiticner [iles as a skilled worksr under secsion
203 by i3y tav (i of the Act, or as a profossional under geccion

2034k (3 (A) (21 ot the Act, the pezitioner nust esgtabllish Lhal the
beneticiary pogeessed Lhe required brainir, edacation,  and
zsxperisnece azs ol the date that the reguest for lzhor cortification
was adccepted Zor procsssing by the Zenartmens of Lakor.

The burden of prool Lo bthese procesdings rests solely with tha
petitioner. Section 251 of tae Acz, B U.3.0. 13¢l. The petiticner
has mob =sustaired that burden.

CRDER: Lhe Aggociate Comrissicner’ s decision of Augast 21, 2001
iz affirmed. The petition ig denied.



