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IN BEHALT OF PETITIONER: .

INSTRUCTIONS:
Thix iy the decision m your case, ANl dociments bave been romumed 1o tie offics which liginally decided your case.
Any further iRguity mwst be made ro that witice.

1 yon believe the law wus uprmipriately applied or the anslysiz used in reaching the Jecision waz consistont witly the
mfprmanan nroviced o with Precedaar decisions, vou oy Mle i urivn Lo reconsider. Such a monoa muse s fie
Teasous Vos Levossicesativn wal be sunpurwed by any perinen precedem docesions. Ay xeticn o reconsle: FITL )
filed within 30 days of the decision hal e eolom secks 1o reconsider. ay reguireclcmde- K 0, BOR. B Saw i),

IF you have new or additional inforeatioe whick you wish ur have cansideed, you may e o motien 1o reopen. Such
A mation must stale the new fucis oo e proved at the reopened proceeding and be supporied by alMilavite or sher
docnmentary evidenre. Anvy totiun Tenpen must be filed within 30 davs of the declsion thiat e uiotion weeks W reopen,
except tur failure 1o file bofore this perind expifes may he excused in the disererion of the Service whers ir s
dermsteaied that tie delay was reasonsble and bevond he comro] of fhe applicam or petitioner. fd.

ANy motion must be hiled with te offiee whick originally declded your case alumye with a [z of 511 [ a5 reqaired nnder
SCFR. 1017,
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DISCUSSION: The emplovmont hascd preference visa potition was
denied v Lhe Director, Cal ftornia Service Center. Tae director s
deciszion to deny the pestition was alfirced by the Associzts
Comrissioner for ExzZminaticna on apnsal.  The msthor "5 Aow bafarn
the Assoriate Commissicner on a motlon to reopar. The motion will
be granted. ‘“the pebi'jion will e derjed,

The petitioney is irvowed in -he laminating ard gald plating of
printed circuit ooards. Tz eeeks to ewaloy the beneliciscy
percanes.ly in Lhe UriLed HLales as o plater, s recuired oy
statute, the petition ism accompanied by an individunl  labo-
certificaticr approved by ko Deparirment of Labor. The dirsoloe
determized that the peLil oner had nol esLab’ished Lusi - L had ttke=
finarcial abilily to pay the beiaeliviary the proffered wage zs of
the filing date of tke wiaa petition. The Associatre Tomrai 587 onex
affirmed this decermination on aroeal .

On motion, counscl sybrics a gtatemant.

Section 293{b) (3) (&) (i} of the Immigration and Naticnalizy Zct (the
hoL), & uU.s.C. 1i53ib) (3} {a} {i), provides for the granting of
preferexce classificazion to qualified immigrants who are oapanle,
at the time of petitioning fer nlasaification under this parsgrapk,
of perforring ek lad labar {requicring al luast two vears training
or eXperience), noL of a Lempordry or seasonal nature, For wi?ach
qualified woriers are ne- avarlable in the Unitnd Statea.

4 C.F.R. zu¢.‘:g]{21 statcs in poriinent part:

Ability af prospective. amployer Lo pay wage. 2y
pot ticr Ziled by uvr L[ur az ervloyment -benad Zmm:grans
wlhiich regi_res an offer oo 2eploymens mast oo NOOO™MAT 20
By ewidense bhst ths Frosgective Initod Shorcw ey er
has  the ability =no ony The proXfapeg wace Thar:
Fetoticrer musl deconslrdls Lhis ability =t Exo ke che
pricricy dale is es-ablished and continuing urlil Lhe
bezeficiary albtazrs lawful Eormaroent residences, Evidshoe
of -his ability shall be eitner in Lhe Lorm of copics of
annual reports, Sederal Lax re-urnzs, or audited tinancial
statemants,

Eligibilily in this martor hinges on tae petitiomer's ahility to
pay the wage offcred ag of the petition's filing date, which is the
date the vequest for lanor certification wae accepted  for
processing by ary office within rhe employment syster of the
Departme=nt of Labor. Marrer of Wine'a —eg Iouse, 156 IaN Deo, 1.3
(ACL. Heg. Comm. 26773 . Here, tie petcition's filing date is
OclLober 7, 1395, Tha bensficiaryrs salsry as stacad ov the lahor
certilication is $8.20 Per houwr or $17,056.00 por asnum,
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The Assoniate Commissioner atfirmed the directors decision Lo dery
Lhe paliijon, npobtims thst “he petizioner had not submitted evideorrce
cf its ability to pay the proffered wage as of the FiTing dats of
Ere petindon, '

Un movion, cournsel submits s copy of the potitioner's 2000 Tovre
—1205 11.5. Tngome Tax Roturn for an 8 Corporation and argues Lhat :

Pleage acle Lhsl we are subni_Limg all ke regqulired
decumenkation.

Rlso, “is constantbly traveling for business
purpcse and he Las been cverseas [or tke past montk. He

returned or. Wednesday Junc 13 and that’s why we ave
subm>ttirg the documentation Soday. Please noue Lhal

is the only person thal has access to mis incoms
Laxes and Lhere was no pessible way to ohtain thom bofore
today. AZso we reeded his signature for this appeal.

Pleaze recoudider yvour decigion gince s=very time you've
roguestet this informatio has keen ouk of
the countxrv,

Counael‘s argunent 2=z nok persuasive. As noted by the Associate
Commissioner, the tax roturns submitted by counsel sre not feor
Z996, tke year the petitior was fileg.

The petitioner must skow that it has theo ability to pay the
proffered wage at the —ime tho prigvity date is established and
continwing uvakil  the  boneticiary - obtains —awfus peErmancnt
regidsnoe. Basod on the evidapres subm-tted, it cancot ke founs
that t-e penitioner had zulliciens Tuads avai abla Lo pPay Lhe
Eenetr-2iary Lhe pooflerad wize ot the f£-me oz L_lin  Lhe
Applival o Zoxr alien omp oyners cormiticoablon as regulrad by R
Coz.k 204.54{g1{2). Tho-octule, Jie pel.lion aday ot he approvoa.

The burden of pruol in these prococdings rests golely witlh the

selivivner. Section 291 of the Acr, 2 0.5.¢. 1361. The otitonexr

hag not sustained tha: burder.

ORDER: The Associate Commissioner’s decigion of May 10, 2091, ia
affirmed. The pelition =z denied.



