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IN R E  Petihner: 
Bcmficiary: 

Peuan: Iolmigrwt Pe&iou fcu .Uea Worker as a Skilled Worker or Wfessbd Pursuii~~ ' ~ u  kition lfl-;[h)(3) 
riT ll~r Immigra~inn a d  Yati~innaliiy Act, X 1J.S.C. 1153fh)p) 

INSTRUCTIONS: 
Thia i.r Ihc rkcidan in ynllr casc. All dm1111cnrs h v y :  bccn scmrwd ro the office which oy igMy decided your case. .* firrthcr inguh~ ~uusr be mdc ro that office. 

I f  ycu L-clicvc rhr. l a k t  \.s~s jnr~~r l~l l r i i t t r ly  applied or the anxlysis irw.c.;l in rcaching tli? j~c i ' r iw  via3 kousisvrn w i h  ~ t ~ t :  
inf~minrlnn ?rn~ldcd o: wjth prczedm dedsiotu, F4u tt!?y fik ii tn~t~i~tn 10 m~rn.-iitlx. 511ch ,i mi>i10:3 Inus- 711~ 
ICBSOuS :ul ~UUr~:.aj~.C.:dli~ll i d  1:~- .~U:IF!L)CU~ k.:; r:-Zr.incn~ :):.~ci':irln; il ix'l i~llb. :Ul::. Z C ~ ~ C L I  [C f€Cilt~~:dr: JJJUSL tx 
tilrd within 711 d n p  rtf rlic: Jccisioa UJ? t:c'liur~ S C C ~  :u rrvor:sjder. as reqcirr:l::nrl:: X [ .  F.N. LC13 ii<'i[l)(il. 

It' yau LIYC uxyi  OL' additio~~al i~l l i~rrrra~i~~rt wtticl~ yc~u *is11 Llr havc ctinsidc~q, you uiy fik e motiou rr, mpelt.  Such 
a lllutiul~ musk state Ihc a-w fxc& W hc pr& at thc mpcned prweding atld lr :r~,l:dirl=~l try oFi{hvilx or nrlicr 
clocumrntaryzrridr'nce. i b l y  tt~uliun lu ~~.LPIWTI must hl: filrrl wirhin 311 days of  *h dccisic-i~~tlat dlc u ~ ~ l b t ~ ~ r r e k s  I,, :eoptm. 
rxurpr thvr failure TO tflc bcforc thls period expiws ¶¶lay hc excusrd in rhr: tliscrrrinn ot thc krvicc whrc i t  is 
derrmwtrvlcxl thal .Jlr delay was masrlmblc mil beyond Bc conrrol of lhe epplic;ml ar petiiirmrr. Ir]. 

.by jaotion must be hlai with thl: ofiicc which origilly dccidcd y m  cast: alurr~ wilh a Ire i i E  51 1 0 a5 rrqiirrd undcr 
8 C.F.K. 109.7. 

FOR THE .4SS[X1T.4TE T.OklMISS[UNER, 
W1~4T' IDN.5  
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I)ISCUSGXQN: The empl.oymcnt. b;;lsc:::d prc fa rcncc  v i  s a  pct.i t..i..~n 
denied by the Direccc~r ,  Calltornla Service .Zent.er. Tile d i l 2 ~ t ~ r . '  B 

dccislori to deny !he pc=itriu:l was a1firrr:cd Ly the  Avsociate 
Cnmr.i.r;si..r;r-.cr fcr F.xncr.i~-rat.isn;; on apeal. Th? rnnttcr 'r; :-rt?*j; h z f ~ r c  
c.he Associar.e Comiasicrnar on s mot.to-n to reopal-.. The nlc>t.ion w l l i  
be CJL~L:L~C.  ':he ?EL i'- is11 w i l l  3 2  d51:ieC. 

The ~ctit-innc:: i r; + Evnf-~nd i n  :hr: 1.aci.nat.i.n~~ ard gnl rl g l  ,p:in_q. of 
pri .ntod circ!uLt L I C ~ X S ~ S .  . s*eks to :,:ploy tile h ~ r i e = i ~ i % ~ y  
pernane:::ly i:~ Lile Ur:iL~d S L a L r u  as a plaLer. Ru r-.u_uix-ed hy 
stat;l;e, t he  p c t i t i n n  i s  accorngnnicd hy an v i d 1 1  l a b o r  
c e r t i f i . c a t i ~ 1 :  apprnvcd Sy :kc negartl'cnt of Labor. The dLrecL~lr:' 
deter';ni::ed ;ha: t h e  Feti l ; luner k~aA r loL  eel3bliehe3 L i r C  L L  had tl:z 
f i na ro i a l  abi2il.y LC Fay the hbe~~eri-iary tha ~ r o f f e r c d  wage .=,s nf: 
';he f i l i n g  da te  of t k ~  vi31 p e t i t i o ~ l .  The Associ .a t .~  ? .n rnr i i s s J~>n~~ 
affirmed tils dezernination an a p e a l .  

S e c t i ~ n  233  {b) { 3 !  (8) I i )  or the  Irt~nigzat-on and Nat icna l i ly  Bet It-ks 
A c L ) ,  b U. C .C. 1 5 3  3 i i pravides f o r  the qrcmting of 
preEerc::cc classif i c a r ion  t o  qualrf  icd immigrants who a r e  capa;~le ,  
a t  tfic t i m c  GF pct.i t i  nni.ng for clasaif i za t ion  under t h i s  paragrapk, 
of pnrfnrrr ing sJr'.Jleci labar iLer.luixiriq a l  l u a s t  ~ W J  yearn t r a i r i r g  
or exy;erlenceI, 110~ .;f a Cenrpu-.ary or. scaoanal naturc ,  far wb'ch 
qualified workertr are n~;= a v a ~ l a h l t  i n  the  Unitnd Stat.cw. 

8 C.F.R. 2 3 4 . 5  (21 ataCr-.R i n  pcrt 'ncnt part: 

Rbili ty o.+ pzospecLi v e  ar1pi3yer  L u  pay wage. ?my 
gct:tir.r. riled by ~ r .  Iur a:l erryl~ylr~e~t-bsnsd irmn:yr;ln:. 
~ t l i : : : k :  L?q;-reu =I: r-lifr=. 21 srr$:.lo:;m~nk rr;.ir;t. hr: ;1~!:7p.,,ini.;::i 
h:; es:iije:lzc tliat t:lc ~ r = . ~ z e z t i ~ i :  - !jl:Ft~i; St;.t:as y:: . : . , -~ .~2r 

liaa thc a b i l i t y  J J :he g r o = f s r ~ d  *dye, 7l.1~ 
l;rt:t ici--cr L;:JSL LFC.VIISL -.dl. Lhiu a b i l i t y  st tkr: P. -. :y ~ h c  
g r i  mi ty dalc is  eszabliahed and continuing ur:Lll ~ 1 1 ~  
be2efiziar.j ?kt ari:s laxfu'l pr:rm~,;:-ant, residerlc*. E...:id?:~;:p: 
GP = h i s  a h i - i t y  s h a l l  be e i t n e r  i r i  Lila Lurrr. oE capic;; af  
amuai ~ r : p ~ r t . s ,  f edera l  Lax rcrurna,  o r  audited t inatlcial  
s t a t ~ m e n : ~ .  

E1iqlbiZil.y i n  t h i s  martcr h ingcs  cn the p e t i t i o n e r ' s  ahility t o  
pay the wage offcrod 3s oi t.ke p e t i t i o n ' s  fLling date, w h i c t l  is tfie 
date the regdest for labor c e r t i f i c a t i o n  wae 3cceptcd far 
procesainq b y  sr~y off5cc within t;he employme~:t systerr. s f  the 
i3egarLrr~ent of Lahor. yqt:.c.er af  %inar s Y e a  I Iwse ,  16 I h N  D ~ C  , 158 
( A c t .  lie?. L'nmm- :977). Here, t:-c pezirionts f i l i n g  dace is 
OcLubez 7, 15~94. T:i-? benefiziar.yrr  tralary as stat-.cd n.1 the labor 
cerLi1icatiou i s  S R . 2 0  per h c ~ r  o-. S 1 7 , I l G . O G  pnr arneal. 
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** ,he Aseociat.e Commi~sioner a t f  irmed the directorr a deciaiu:~ i r ;  deny 
Cl~e peLiiion, ~ : u t i r g  tilst :lie -~e t i r io r i e r  ha6 not submitted ~-..-idcrrc 
cf i t s  a b i l i t y  t o  zay t h ~  ~ r o f f c r c d  wagc as nf t h c  f i :  ing fiats {it 
t?'c ~ J c t i  t' 133. 

G z  r r l ~ 5 s r 1 ,  C ~ U T - S ? ~  sukmitr?. z znpy cE t.11~ nr t i  t-i 31-1~:-' a 7n30 Yo-fir. 
11205 11-5. Tncnmc 7 ~ x  R ~ t . l . i m  f37- ~ 1 1  S C a r p ~ r a t i ~ n  and argues L P l a L :  

Please :lcLe LheL w e  are ~ ~ i k . i - L i r i y  311 t l : ~  r e c p - r ~ d  
3ccux;rentation . 

is c!>n&c.a:ltly I;ravelirlg f u r  bud w l r i e ~ ~  ' 

bee11 C V ~ L U ~ ~ ~ U  LEL. tl--e past  moxtfr. H c  - 
&t;med or. H~dnewtlay ~T:lnc 1 ?. anE t - h ~ t ' s  w:?v iiie are 
suhmit t i rg  the  doc~lm&r.r.! on . n - ( ~ y .  Pleaae nnzd l.haL= 

i s  the only er.i;;Dn ~i'lal, flas access tc: liio incnme 
Laxes Lhsre w a s  nr; T ~ C S S ~ ~ ~ E ?  w a y  t o  ohtain thcm hc=c~r@ - - 
tcday. a l s o  i v c  rcedcd his sfgnat .vre  for tkis appeal. 

Pleafie r ecc~ la ide r  y3ur decisiorz s ince every t i n e  you've 
wcqucstcd =his infcrmzizic h a s  been out of 
t.he country. 

Counael'u a:.yull~enfiis nr,t persuasivt. AE ~?otcd by the Aesociate 
C o ~ ~ m l i a ~ i ~ ~ i e ~ ,  the t ax  rcr.:lrnr, subm' tt.cd by counsel a r e  :ict fcr 
1936, tkc ycar t3.z petlt.icsr_ iqaa f F l e C .  

The petitioner 1nusC. sfr=v that  it has thc  abi.:.ity t.o pay the 
praffc~cd wage at t he  rimc t.hc pr icr? . ty  date Is establ ished and 
curitiriuing t i  k c  n . ! i  o.bLaint3 LawEul ptrmbncnt 
residenca. R J A C ~  U:I the  ~;vi<!;lr:i:+ ~ ~ ~ b r ~ ~ i t t e d ,  it c,mr.;?t. kc fo-.ind 
t.:?:lt. t - r :  gcr.i. tioner i~aG s~~LLir:ie:~l: Tunds as-<? i - ah1 c r.c: p a y  lllr 
kcnc  t - c i . c , ~ . y  ~11.e ;r:uLIe-.ci : r;t: t.hc t - ILC. :::; 1 l-1:~ 
,zpt:liziiL-~:: I r ~ r  die11 ~:TI?-~V. - : I - : .  t-.?r.i t2.c!:tL.i{>~: d y  c ~ : l ~ i z ~ : ~  9 
C.; . -l.  204 . 5 {JI (3. j . 7h~ :  .'t::t{-:~e, ~ i - e  , x L A L i a r ~  :iay I L C ~  I:<: ,~~J~:Y:::v<:G. 

The: k ~ r d e : ~  of p ~ u u l  i r r  thew prcr:nt-:di-ngs rests soLely witl: tkm 
~ ~ L ~ L ~ U T I C I . .  Section 3191 c f  t . h e  AX, 8 L1.S.C. 1361. The prlt-i t .foner 
has not slistaincd thaz burderr. 

O D E R :  The  Auuaciat~ ?.s?ommi saio<err e decision uf May lo. 20.13.1.. is 
affirmed. "he p e t i t i x i  is denied. 


