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INETRUCTIONS:
This 15 the decision io voor case. Al documents have been retwmed m the office which originally decided woer casc,
Any further inquiry must be made to that office.

It wow belicve the Iaw was inappopuiately applied or e analvsis used i reaching lhe decision was inconsisient wide fhe
nfrrmation provided or with preecdent dzclsions, you way file & morion to meconsider, Sucl & motion must slale e
reasons for reconsideration and e sappsorred by iy perliment presedeol decestons.  Any tnation by reconsider muaan be
filel within 30 duys of the decision that the motion fecks to rooonsidor. as roquired under 8 C.F.R. 103 3{u)( 1§10,

If you have new or additional intormanicn whizh you wish to have considered, you may file a mudion 1o reopen. Such
1 merion Dust sae e aew Lacls b be proveed sty reopesed procesding snd e sopponcd by atfidavits or other
documengary evidenee. Any morion o reopen must be filed within 30 days of Qe decisica Mal O mulon seeks 0 Teopen,
excepl thar Enlure we Dle before tns period expines war he cxensed in the discretion of the Soovice where il s
demaonstrancd that o delay wis reasonahle and beyanl the control of the spplicant or petitionzr, 1d,

Any morion mnst ke [led with the office which origimally decided vout vase along with o foo of 5110 as jequirsd wnler
SCF R 1057,
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DISCUSSION: The preference visa petition was denicd by oo
Cirector, Vermonk Service Cen-er, and ig now before the Asacoiats
Commissionet for =Zxaminakions on appeal. The appeal will ne
diamisaad,

The petizioner is a restauvrant. Ik seexs to enploy che beneliciary
permarcntly in the Mnited States azs a cook. A requivod oy

gtartute, the peticicn iasa azcompanisd by an individual  labkor
cer-ificaticr approved by the Cepartment of Labor., The direckor
Adeterminer: zhat the petitioner had not czzablizhed —has it had trneo
firancizal akility te pay the bereficiary the proffered wage as of
“he [iline: date ol tlhe visa pelic pon.

om appoa’, eourgg]l rogquests B9 davs in which To submit o brief
ald,/or acditiconal  evidenas. To  dazte, 20wever, ha  further
Aocuresltalicn hag been recdeived. Trherefore, a decigicn will oe
made based on the record as ft iz presently constitubed.

Scotion 203 {0) (21 {A) (1) of the Tmmigrazion and Nationality Ao (the
Act)], 8 U.S.C. 1153 (k) (3} (BR) {i), providesa for the granling ol
preference clagaificalion Lo gualilied icmigrants wie are capable,
at the time of petiticoning for classificaticon under this paraograph.
of performing skilled lakor {roquiricrg at laass twoe veare Craining
oY experiencsel, not ol a temgorary or seaszonal raturce, [or waich
gqualified workers dace nol availables in Lhe Uziced Etstes

3 C.F.R. 2904.51(g) (2] =tates in pertinent part:

Ability of prospective ampliover Lo pay  wage. Any
potition Ziled kv or for arn ewployment-based imnigrant
walolh requires an offer of enplovrent must be accompanied
by ewvidence that the prospective Tited States emplover
kas zhe ability to pay tilz proffered wage. Tas
actitioner muat demonstralbe thisz ability ak the —ime tho
oricrity date is establizhed and continuing cncil Lhas
beneficiary ¢btains lawiful pormanisnt residence. Evidzncoe
of this abil-ty shall nhe eitler - the form of copies o
annva_ reports, federal tax recurna, ox audized finsrcial
alabem=rte,

Fligizaility in this matter hirnges on the petiticner's abil Ly tc
ray the wage offer=d as of the petition's £iling date, which is the
dale the reguest for laser 2cortification was  acceptsd for
croccesitg by any office w-thin the employmwent syatem of the
Eopartmoent of Jabos, Malber of Wing's Tea Housc, 16 L& Jeo. 158
iAok, Rog. Comm. 1977) . Here, che oetitient's filing date is July
17, 2000, The Depeficiary's sgalary ~g gtated on the lsbhor
Cerbifioalion iy S248,B66.00 por anmam,
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Coursel initizlly zubkmittec a copy of the petitionerts checking
aczount statemornt for tho peoriod onded July 31, 2000, and a copy of
Che pertiticner s 1949% Faorm 1120 U.S5. Zorporation Income Tax Return.
The [ederzl Lax return reflecled gqrogs ssoeiple of §327,150; uross
nrofit of 5271,173; compensaticre of oflicers of 529,387 salaries
and  wager paid of S84 418; ana 2 kaxakle dincooo bhoforo WIOT
cediction and special dedurccions of -%1,46%,

On cunc 2%, 2001, the dircotor recuszted sdditicnal evidenoo te
eatakligh that the petiticoner had the akilicy o pay the proffered
Wage Uo _ne’ude Lhe osellilioner’s 2000 Lsx relarrn.

In rosponse, oommee]l gubmiztod conics of the petitioner’s checking
acoount ataterents for Auguet, September, and dotober of 20400, and
a Zopy o the pelilioner's 2000 Form 1120 0.5, Corporzaticon Income
Tax Relurn which reflected gross secsiots of $343,048; gross profiz
of 5191,151; compensaticr of officers of 352,400; saaries and
wages palid of $72,813; and = taxabkle ingcowe before KNOL deduction
and special deducticna of 20,

The director determined tha:- ths =d4iticonal evidence did no:s
estaklish thst the petiticner nzd the z2bhiliby Lo pay the proffered
wage ard cenied the petition accorcingly.

In appeal, counsgel scates:

The Kolive ostated thaz <the tax roturns and  bank
statements submitted in supporrt of the petiticon were
izmsufficient ©“o show —hat M- Pues o was abkle to pav the
nroffored satary over an extended period of time. zn
fact, Mi Pusb o has employved |[ths bencficizry] for the
gasl wvear in addition to thas ntormal expendi-ueres common
to a fas--paced restaurant. In lignl ol the Fact that
[the bereiiciary] has in [art been receiwving a paycheck
fror Mi Pueblo and that M2 Zuchlic cortinues to b2 a
visble restaurant wvenbture, please zrant bhe appeal.

Thi additional Lax  returc fov 2007 and [the
seneficizry's, W-2 will verify Mi Tueblo’'a abilily to pay
the Drocffered salary.but will be unavaiZable until
Jawmaary 20303, Therefore, we reguest an additional sixtw
(60 days o oblain and suomit this supoortong evidence.
To date, mo additional evidence has heen rocoived. Tnesretore, cke
direczer’s deosislon Lo deny the petitinon has et been overscome scd
tas petition may rol be approved.

Thz potitionsr 2 Form 1120 Zor calendar years 2000 shows a taxakle
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inecome of 0, Therefore, the petiticner nas not established fLe
ability te pay the prollered wape based upeon its taxable income.

It ig nroced that the petit-_oner has not egrahlished —hat L
bensliciary had the reguisile Lwo yesrs of experience as stated on
Ehe labor certification. It sopears the bensficiary only worled
part-ftime for btwo vesrs. As tho appeal will be dismissed on tas
grounds discussed, thizg izews need not be examined furlher.

The burder of proof in thoso procccdings rosta eclely with tae
petiticner. Section 2%1 of Lhe Acl, 8 U.5.0. 1361. The petiticner
has nol nel that boarden.

ORDER: The appeal 18 dismissed.



