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I BETLALT OF METITIONER:

INSTRLCTIONS:
This is e decision in your case. ALl docooesnts have Teen cetarmed we the affiee which eriginadly decided your casc.
Auy lurther tnguity must be made 10 that ottice,

TF wom beliesre T 1aw was inappropriarely appliad or the analvsis used i reaching the tecisom was Incomsistent, with the
enfirmation provided or with procedent decisions, you may filc @ mordon w econsider. Such & moGon must =Ll the
reasons fior rrecnsidoradon and be suppeooed by any peioeal precedent decisions. Aoy modon g reconsider must e
filerd waithin A0 days of the decision hat the motion sceks ro reconsider, as requieed under 8 O R 103500 1),

It ¥ou bave oew of additional information which you weiste we bave comaitered, yon mey il 8 mordon to toepen. Such
# mulion must siate the new facs o be proved at the reopened proceeding and e supgorred by alfidavils or wher
Aocumeneary cvidence. Any motion w reepen musl be filed within 30 dayvs of the decision that die motion seeks W reope=n,
exoept (hat tailere o fil before this period expires mav be excused in the diseretion of the Service where Iois
dermmsirates] that che delay waz reasonable and beyond the comtrol of the apilicant ur petitioner. 1d.

Any motion nuse be e with e offize whizh ocigimlly decided vour cass along wih a oo of $1 10 as requived wnder
4 CFR. 037,
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DISCUSSION: The preference wviga petizion was deried 2y the
Jirecblor, Vernonl Sesvice Center, and 1s now Defore Che hResotlabe

Commiszloner for Examinations on appeal. The appezal will Lbe
Gismissan,

The =netizioner is =a French Ekistre. It s=cks to erploy the
nmeneficlary permanseazly in the Unized States as a direcoor - inarny
opzraticris, chiefl execulive ohafl, he reguirsd by slLalule, Lhe

oebkition iz aceompanisd by an individual labor certification
aprroved oy the Neparvtrent of Labgor. The director determined that
Lase pel licrer hao nol egtablishec Chat 6 had Lhe firancial
ability to pay the bereficiary the proffered wage as of the filing
date cf the visa petition.

21 appeal, coungel aukmice a brief ard additicnal evidence,

SEecticr 2031k} {21 {Aa) 1) of the Inmigration and Nationality AcL {Lhe
Act), 8 TU.5.C. 11s3(b) (2} (A}Iii}, providea for cthke granting of
nreference clasgificalicrt o qualified imnigrants who are capaole,
at the time of petiticning for classification under thiz paragraph,
ol perlorming skilled lzbor (requiring at least twoe vears erairing
or experience), not of a terporary or gcnsonal nature, for which
cualifiaed workaers are not avellabls in the United States.

g OVFLH. 2040500 (2 skzkes in percinent part:

abilitcy aof prospoctive epplover o pay  wage., Ly
petition fi_ew by or for an eauloyoment-based immigrant
whiiich regulres an oller of employrent mist be accompanied
by evidence thaz the prospoctive Toited Scates enployes
has <che anility fto pay the proffered wage. Tar
petiticner owet derons_rale this ability an —he tcime tas
prio-oily dsle is eztablished and scontinuing anldil Lhs
beneliczary ohtzins lawnl perrmanent regidence. Evidernoo
of thiz akil ity shall be cither in Lhe form of canics of
anmial reporss, [ederal Cax returns, or and  tod finasasial
staCzirenla.

E_iginility in this matler hinces on the petit-ionov's abilily Lo
pay the wacve offerad as of the petition's £filing dels, wiich iz hhe
dale +‘he reguest for labor rcertiftfiralion was  accoatad for
processing by oany obZice wikhZ he employnent syalem ol the
Demartment ol Le=bor., Matter of Wiag‘as Tea Joopse, 15 TeEN Doo, 1w
(hoo. Heg. Comm. 13770, Here, Lhe petition's filiag date -s
Gobober &, 1337, The beneficiasy'e salary as s=tanod an Lhie “abor
certificaticn s 355, 000 Qe srom.

The pecitioner initially scbricsted imsufficiens evidencs of i-s
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antlibty to psy the proffered wege. On May 18, 2001, the director
requested additicnal ewvidence to establish that the petitioner had
che ability to pay the proffered wage, to include the petitioner's
2237 zhreunch 15%9% federal rax returns.

ln reaponse, counsel aubwitted copies of the petiticorerfs 1557,
533, and 199%% Ferm 11208 J.53. Incone Tax Eeturn for ar S
Torporaticn. The Zfederal tax rzturr for 1997 zeflected Sroas
reczipts of $718.808;: gross wrofit of 5346,531; compensation of
officera of 56%,624%; salariea snd wages paitd af H&80,260; and an
osrdinary income (loes=z) from ecrade or business activiciezs of
514,330. The federal tax returrn for 1996 rellected oross recsipts
of S6R3,283; groes profit of £319,55%; cocmpensation of officers of
§1L5,0700; palaries and wages paid of $80,7135; and an ordinary income
(lo=a) from Crace or bugineas activities of 523,782,

The federal ftax return Zoxr 19%3 reflecced gro=s recoipts of
568,441 grees profit of 307,075 compenaation of officers of
538,380; esalaries and waces paid of £79,720; and an ordinary incoeme
(lozg) Crom Lrade or bupinesy aclivilies of 5918.

The diroctor dotormincd that thoe owvidenoo Jdid not cstanliash that
the petiticner had che akility to pay the proftered wage and derndied
Lhie petilicn acdosdingly.

On appeal, counsel argass that the majoricy shareholders prosentoo
an affidawvit which attested to their intent to guarantes payment co
the bensficiary.

Coungel's srgumert 18 not persussive. The petikioning entity in
thia ¢ase is a corporaticn. Consequent iy, any sss2=2ta of Lhe
individual stoskaclders including ownership of slhares in cther
chterpri=eas or corporations cannot be sonsidered in determining the
neCitioning corporations ability o pay the profferad wage. See
Matter of M, 3 I&M Dec. 24 [(BIA 1%955; AG 1558 : Matter of aplrodite
Investments Limited, 17 I&N Deo. 530 (Come. 19800 ; ard Matter of
Togeal, 17 TaW Deo. 831 [act, Aagcs. Oamo. 12300 .

Cowasel [ur-her argues that the salarics paild to othner chefs at the
pistro could have been used to pay bthe salary of the berceficiary.

CoLnsel's asserticn is net porsuaaive. Theas Zunds were not
retained by the petitiener for future use. IZn=tead, these funds
wrere expended on compensating other chofs and therefore noc readily
availlakble Zor payment o the beneficiary e salary in 19%7. Fands
spent e’ gewhere way not be used as proof of ability to pay the
protfered wamge.
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Counz=]l furthker states that the factse »f thig fafe are similar to
geveral uppublished Service decisions. It gheald be noted that
while 8 CT.F.E. 103.3(c) provides that Service precedernt cdecisione
are binding on all Service ewrployvessa in the adminiatration of the
Act, unpublished decisions are not similarly oinding.

"he petitionsrts Form 11208 for calendar vyear 1997 shows  an
ordinzry inccme of 514,353, The petiticner <ould net pay a
pro-fered wage of 555,000 from this income.

In addition, the fe=deral tax returns Lor 19298 and 199% continue to
show an nability to pay the wage offeresa.

Bocordingly, afrer a review of che federal tax returns, it is
conoluded that the peliiionsr kas nol eslabliizshed that it had
pufificvient available Zunds to pay the saZary offered att the time of
[ilirey of the petitiomn.

The burden oI proof in Lhess procesdings zesks asclely wich the
petitioner. Secltion 2%1 of the Ace, 8§ U 5.C. 13581, The petitioner
has 1ot mnet that ourden.

CREER: Tha appeal is diemisaoed.



